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I  m  lOl  NDl  RS  OF  OI  K  RKI-l  KI.K  U  1  R1  DF  IKRMINU)  lO 
(.■st.iblish  ;i  c  rmnt  iit  that  pioicc  trd  the  l  ol  llie  indi¬ 
vidual  uiiliin  a  free  vxielv,  a  s\slem  that  impioxed  iijx)!! 
F.iiiopean  designs,  \eulv  independeiil .  tlie  Aineiic.ins 
tormed  a  gciveriuneiU  under  the  Attic les  ol  ( .onledet ation. 
As  a  loose  conlederalion  ol  slates,  houevei  ,  the  growing 
nation  had  a  weak  national  coice  and  little  intc  i  iiatioiiiil  sta¬ 
tus.  .\ltei  onh  ten  veais  under  this  scsteni.  the  states  ic-cou- 
ni/ed  the  need  lot  more  national  powei  and  (halted  the 
rs  ('onstitution. 

The  goal,  again,  w.is  to  piotect  the  indiciduiirs  nattnal 
l  ights  ihiough  the  creation  of  an  energetic  n.itional  gocern- 
ment.  l  luis  the  L’,S  Cionstitiition  was  written,  with  conipio- 
mises,  and  submitted  to  the  people  for  iheii  latilic.  tion. 
.After  vigorous  public'  debate,  this  document  became  the 
iundamental  law  ol  tlie  land. 

The  (ionstilulion  has  endured  with  lew  additional 
amendments  lot  more  than  two  ceniui ies— but  not  without 
continuing  debate.  In  this  newest  contribution  to  the  wiit- 
ings  of  constitutional  scholars,  papets  address  the  Presi¬ 
dent's  wai  powers,  the  role  of  (iongiess  in  foreign  police, 
and  othei  (|uestions  of  interpieting  the  (ionstituiion  in  the 
modeiii  eta.  These  current  issues  have  at  their  core  the 
same  fundamental  c|uestions  that  .  tiimated  debate  elut  ing 
the  Constitutional  (ionvention  in  17(S7.  how  Ix'si  to  protect 
sot.,  tv  while  guarding  the  rights  of  the  individual,  how  Itest 
to  give  suffkient  power  to  the  e.xetulive  while  guarding 
against  abuse  of  |)ow'ei .  But  even  as  we  debtite,  we  celebi  ate 
out  Constitution,  a  dotument  forged  of  ingitiined  .Ameii- 
tan  beliefs  that  our  repiiblit  tan  Ix'  setuied  (ind  the  t  ights 
of  the  individual  .safeguarded. 
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PRKFACE 


AKIKK  I  WO  I  FNI  I  RII  S  ()|  Dl  '.VM  K  AM)  IN  1 1- Rl’RF  1  A  1  1( )N . 
the  f uiulaincnUil  coiiflki  estal)lishecl  b'  the  L'S  (-oiistitii- 
tion  among  tlif  thicf  Inanchcs  ol  AniLi.can  (iovernmciit 
is  alivf  and  uell.  As  ilic  papers  in  this  volume  attest, 
pet  luips  in  no  oilier  atea  is  that  eonlhet  so  persistent  llian 
in  naliotial  seeuiitv. 

In  the  wolds  ol  Kdward  S.  (iorwin,  the  I  S  (.onstitu- 
tion  is  tiot  onlv  "an  i  iviialion  to  struggle  among  the 
Ciougtess.  the  I’lesident,  .md  the  (aun  ts  lot  the  pi  isileges 
of  diteeting  .Xmeriean  loreign  polit  v.  hut  an  invitation 
for  them  to  stt  uggle  over  all  aspects  of  natiotial  seem  itv 
issues. 

Historv  has  tnolded.  converted,  and  exi)anded  the 
powers  atid  institutions  of  the  .\meiican  (iovermnent.  .\s 
Justice  ()!i\ei  Wendell  Holmes  wrote  in  I'hc  (’oininon  I.dw. 
“  t  he  life  of  the  law  has  not  been  logic;  it  has  i)eeti  expei  i- 
ence."'  And  it  was  tlie  180  vears  of  the  .\meriian  C.olo- 
nial  experience  preceding  the  adojilion  of  the 
Constitution  that  influenced  the  Founding  Fathers, 

Many  of  the  same  issues  that  coidronted  those  men 
at  Philadelphia  are  contentious  todav.  How  long  should 
the  President  serve?  Sliould  he  be  limited  to  two  tinir- 
year  terms  or  one  six-vear  term  or  no  limit  at  all?  What  is 
the  role  of  the  Preskient  as  Commander  in  Chief  ?  Is  it  an 
office  or  a  power?  What  is  the  propei  use  of  the  veto? 
Should  the  President's  authoritv  !)e  expanded  bv  a  line- 
item  veto  that  might  result  iu  more  control  over  appro¬ 
priations?  Does  the  President  liave  the  right  to  appoint 
his  own  people  to  serve  liim,  or  must  thev  be  subjected  to 
inten.se  examination  by  the  Senate?  What  is  the  power  of 
the  President  ovet  treaties?  Argument  about  the  Presi¬ 
dent’s  authority  over — and  interpretation  of — treaties  has 
forever  been  an  irritant  in  of  historv  of  negotiations. 
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Mu-  iiiiK'k'fiith  t  cniuiA  vvas  csst  r.tialK  (loiiiiiiatfd  h\ 
(lon^iess.  Ils  cMiiiiiuaatfil  powers  giiai anlft-d  sn|jre  iii<i(  \ 
lor  dial  hrantli  ol  our  i(ovt'riiiiU‘nl.  1  lu-st  ])o\\crs  arc  so 
detailed  and  speeilic,  as  opposed  to  llie  va'^ue  and  often 
i'!  !sor\  powets  i*;raiited  to  the  I’resident.  that  lor  more 
than  a  lunulied  veais  iheif  was  little  aignment  over  dieii 
interpt etatioa.  Kveii  when  Limoln  exenised  prerogative 
power  during  the  ('ivil  W.ii.  he  did  so  in  the  name  ol 
( Congress. 

I  liese  measures,  whetlun  sirictK  legal  or  not.  were  xen- 
lured  upon  under  what  ijipeaied  to  he  po|)ular  demand 
and  a  public  lucessiiv  ...  irusiing  dial  (iongiess  wciuld 
readih  ratilx  them.  It  is  believed  nothing  h.is  been  done 
bevond  the  lonstituiional  competeiu  \  ol  (iongress.' 

(iongiess  then  ratified  his  actions  in  the  langnage  ol 
<111  .\ppropri<itiotis  .'it  "...  ,is  if  die\  had  been  issued  .iiid 
done  under  the  pievioiis  express  .mihoritv  and  direction 
of  the  (aiiigress  of  tlie  L'nitecI  .St.ites."' 

If  the  nineleeiuh  ceiiturv  was  the  centurv  ol  the 
(iotigiess.  the  twentieth  centurv  is  that  of  the  President. 
The  earlier  logic  was  turned  on  its  he. id.  It  was  argued 
that  the  detailed  <incl  specific  jiowcus  .issigned  to  (ioii- 
giess  weie  hv  theii  nature  limited  .md  that  the  v.igueiiess 
of  the  powet  s  .illotteci  to  the  Pi c-sident  could  he  expaticled 
vittitalh  without  let  oi  liindraiice.  1  liese  powers  weie  like 
emptv  vessels  waiting  to  he  tilled.  I  heoclore  Roosevelt 
put  it  tiiost  cle.ttiv; 

I  declined  to  aclo|)l  the  view  ih.it  wh.it  w.is  imperaiivc'lv 
iiecessarv  lor  the  Natioi  coiilcl  not  Ijc  clone  bv  the  Presi¬ 
dent  unless  he  could  liiid  some  specilic  aiithori/.ition  to 
do  it.  .\Iv  belief  was  that  it  was  not  oiilv  his  right  but  his 
dutv  to  do  .tnvihiiig  that  tlie  needs  oi  the  N.ition 
cleni.mded  unless  sonic-  .ictioii  was  foibidd--n  bv  the  (!on- 
stitution  or  bv  the  laws.  ' 

I  he  onset  of  World  War  I.  the  (ireat  l)e|)re.ssioii. 
Wot  Id  Wat  II.  and  the  postwar  threat  ol  the  .Soviet 
fnic  n  hiought  an  expansion  of  Presidential  powet.  In 
some  cpiarters,  this  expansion  was  eithei  st rough 
opposed  OI  grudginglv  acknowledged.  In  others. 
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|).ii  lu  ulai  U  aiiioii”  acadciiiks  and  Ni.  \\  DiaU  i  s.  ii  \\.i> 
wchoiiud  Cl  1 1  hnsiasl  it  alt\  l)\  I’l  tsidciil  ial-|)(  fi  ad\(>- 
i.Ucs,  who  laiioni/cd  liic  lhasidciii  wliilc  dcnii^raiiii^  die 
(ainmc'ss.  1  he  ri'sull  loda\  is  ihal  die  |)iihh(  .  as  well  as 
jiolidcians  and  |)undiis,  ^tiurallv  aiiepis  die  jxiwtiliil 
niodeni  I’resideiiex  .is  .1  iieeess.ii  \  lone  in  .1  (hiin^erous 
world. 

In  some  aie.is,  howexei.  ojnnion  h.is  eoiie  widl 
hex  ond  mere  .u  ( e|)t.nu c.  I  hen-  is  .ni  i  xa  n  l.n  ^ea  ei  oiip 
who  snhsiiihe  lo  ilu-  |)resnni|)iions  o|  Iheodoie  and 
I'l.niklin  Roosxxeh  .md  .isseii  ,i  role-  lot  die  I’res- 

ideni— -whiili  the  dixision  o|  (onsiiindon.il  poxxeis  w.is 
desijsned  to  piexeiii.  1  his  “loii])  (  l.iinis  the  President's 
pi  ei ow.itix  e  pet  tints  him  to  <40  to  xx  .ir,  detm  inine  the 
me.itnn^j,  ol  a  tie.itx.  .nid  exen  .u  t  .is  ilu'  se/i  ore. in  ol  the 
I'edei  .il  ( lox c  l  innent  in  the  lield  ot  loieien  polit  x.  1  hex 
h.ixe,  in  P.itiiils  Henix's  l.mions  plir.ise.  "sipiinted 
low  .11  (Is  Moii.n  (  hx 

When  one  (omp.ires  the  sxmhols  .nid  snlisi.tiue  ot 
model  It  Piesideiiti.il  poxxet  xxitli  tli.il  id  oni  earlx  pi  i  si- 
(U'tits,  the  ddletctues  .ne  strikine.  Who  lonld  h.ixf 
loK'seen  the  |)omp  <nid  x  ita  nnisi.nui’  ol  the  model  11  Pics- 
idenii.il  in.ineui  .ition  (ostini;  millions  ot  doll. ns  ,md  rix.il- 
in^  a  ( (It  on.it  ion  '  (annp.iic  this  with  |elleison's  .u  1  ol 
xx.ilkitie  to  die  {!.ipi(ol  li(im  his  rented  rooms  mairlix  to 
l.ike  the  oath  ol  olliic  m  .1  smiple  .ind  tniassnmine  ccre- 
monx.  (onti.ist  W  .ishineton's  (oiirnex  hx  hoiseh.iek  to 
Nx'xx  ^()lk  (  iix  xxith  the  use  ol  .\ir  l  ouf  ()ne.  .Mso  ((in¬ 
sider  the  insiil.iiion  ol  the  model  n  Pn-sidenl.  sin  1  (Utiided 
hx  .Se(  n-l  Serx  i(  e  .leciils  ,md  prolei  ted  Irom  the  t  ili/em  x. 
with  the  rout  me  jii  .u  tii  e  ol  President  Polk  xx  ho  spent  sex  - 
et  .il  mot  ilities  e.K  h  xxcek  eiei'tni^  x  isitoi  s,  ( .onet  essmeti. 
.md  ol  ti(  <■  seekei  s  xx  ho  d topped  hx  the  W  liiti'  House  to 
see  him  xxithont  .i|)potntnK'n!. 

( ..inip.tiii>iis  lot  the  Ptcsideiu  x  noxx  stat  t  at  liaist  txxo 
xc.n  s  heloic  .111  eleition.  (ionip.in'  the  pletlioi  a  ol  pi  i- 
maries  .md  (.nu  uses,  the  e\pen(litntc  ol  millions,  .md  the 
(  tihnination  ol  it  .ill  hx  the  nomin.ition  ol  ( .indidiites  .it  .i 
lelex  ised  nation. d  i  onx ent ion.  xxith  tlu'  Iront  jiota  h 
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( of  William  Mt  Kiiilev  u  lit-ii  tlic  |)iihlic  visited 
the  (aiididate  at  his  lioine. 

Most  im|)oitaiit,  (oiisider  (he  iiifluetiee  the  Piesideiit 
now  has  o\ei  lej^islatioii  and  pnhiie  polit  \  thi  ongh  the 
thiee  tnajoi  tnedia  events  at  the  beginning  of  eaeh  \eai  : 
tlie  State  of  tlie  I  nion  message  to  the  (anigiess,  tlie 
t  elease  of  tlie  President  s  budget,  and  the  publication  of 
the  President's  Erononiit  Rtpoil.  Kverv  fourth  vear  the 
Ptesiefent  adds  the  inangnral  address  to  his  cjiiivet  of  pol- 
ie  v  weapons.  .As  a  result,  the  President  is  viewed  as  the 
"c  hief  legislatoi 

l-inallv,  eonsider  the  growtli  of  the  White  House  staff 
and  the  institutions  of  the  Executive  Office,  including  the 
powei  of  the  .Assistant  to  the  President  for  National 
Secuiitv  AITaits,  the  Director  of  the  Office  of  .Manage- 
nient  and  Budget,  and  the  Director  of  (lential  Intel¬ 
ligence,  all  of  whom  come  under  the  Piesidenl's  aegis. 
Nelson  Polsbv  refers  to  this  as  the  “Rise  of  the  Piesiden- 
(ial  Btanch,  "  a  fourth  branch  of  government. 

All  these  comparisons  demonstrate  the  remarkable 
giowth  in  the  power  and  importance  of  the  Cihief  Kxecn- 
ti\e  o\et  (he  course  of  Our  nations  historv,  especialh 
eluting  the  twentieth  centuiy.  While  most  agree  that  the 
I’tesident's  power  has  grown,  not  evervone  feels  that  this 
giowth  has  beeti  a  positive  development.  The  (iongiess 
(and  to  a  lessen  extent  the  (iourts),  for  example,  in  oicler 
to  c()|X'  with  this  vast  array  of  Presidential  resources,  has 
added  staff  tneinbers.  committees,  and  institutions  to 
compete  with  the  executive  branch.  In  addition  to  the 
c ongi  essional  Inidgel  process,  theie  is  now  a  Camgres- 
sional  Budget  Office,  Budget  and  Imelligence  Ciommit- 
tees,  budget  and  policy  experts  in  the  (anigressional 
Reseaich  .Set  vice  of  the  Librai  y  of  (iongress.  and  com- 
paiable  congt  essional  speciali.sts  in  the  Office  of  l  echnol- 
ogv  Assessment.  .Addilionallv,  press  and  public  lelations 
exjjeits  ate  attached  to  congressional  offices  and  the 
Suptetne  (iourt.  (iould  (’.hief  justice  Maishall,  Senatoi 
Hem  V  Clay,  President  Madison,  or  even  the  ledoubtable 
.Alexandei  Hamilton  ever  have  contemijlated  such 


I’RH  \(  t 


g I  aiuliosc  Federal  insliliilioiis  as  \re  ha\  e  t()da\  , 
emploving  ovei  diiee  million  people- 


File  bieeiileimial  eelebiatioii  oi  die  L  S  (amstitiition 
provided  a  filliii,i>;  oecasion  lo  examine  the  numerous  con¬ 
stitutional  issues  and  eoneerns  that  alleet  national 
seeuritt  .  In  a  svmposium  sponsored  bv  the  National 
Defetise  L  niveisitv,  representatives  of  the  braiulies  of 
govertiment,  as  well  as  seholars  from  the  private  sector, 
met  to  (list  uss  the  I  S  (amstittition  and  national  seem  itv. 
Main  thoughtful  papeis  were  presented.  When  the 
oppoitutiity  atose  to  publish  a  hook  based  on  the  s\in- 
posium,  the  best  of  the  articles  were  selet  ted  and  edited 
to  highlight  the  most  innovative  ideas  and  tinique 
viewpoints  of  the  distinguished  conferees. 

With  otie  or  two  exceptions,  the  articles  in  this  hook 
catittot  he  placed  easilv  under  a  single  rubric.  Most  con¬ 
centrate  oti  the  fact  that  more  than  one  htanch  of  gov- 
etiiment  is  itivolved  in  the  national  securitv  activities 
di.scussed  hv  the  authors.  In  addition,  manv  refer  to  the 
War  Powers  Resolution,  and  a  tew  to  the  intrabranch 
concerns  of  the  Iran-contra  affair,  which  was  so  timelv 
during  the  celebration  of  the  constitutional  bicentennial. 

Fhere  are  valuable  insights  in  each  of  the  at  tides. 
From  these  views,  opinions,  or  predilections,  we  can  be 
certaiti  that  the  debates  will  go  on.  1  he  issues — so  well 
explorei!  in  these  essavs — are  nevertheless  complex  and 
fundamental  constitutional  matters  that  will  continue  to 
concern  us  into  the  distant  future.  1  hev  are  rightlv  vis¬ 
ited  during  the  celebration  of  the  two  hundred-vear 
anniversary  of  our  Founding  Fathers'  living  masterpiece. 
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B\  Kdimiiul  S.  Miiskii- 


1  UK CONC.Rl  SSIOXAI  ROl.l  l\  N  A  I  K  )\ \1  SI  (  I  Kll  \  POIKA 
is  not  an  casv  subject  to  (list  itss  (lispassion.UcK .  l  uo  c  ai  - 
icatuics  (loiniiiatc  out  pci  iodit  del). lies  over  the  powers 
ot  the  President  and  tlie  Contfiess  in  this  .nena. 

One  eai  ieature  is  the  Ooni>ress  .is  a  dispai  .ite  t  oilet - 
tioti  ol  hat  k-seat  drivers  and  psendo-Set  retaries  of 
State.  I  he  othet  eat  ieatute  is  .1  serionsh  inis^nided  Presi¬ 
dent,  hv  virtue  o(  some  tieepK  flawed  peisonalilv  trait, 
ahvsmallv  jxiot  advice.  01  lack  of  imdei  si.mding,  matien- 
veritig  the  nation  into  a  datnaging  situation  that  retjitiies 
eongressiottal  extrieatiott.  We  Amerieans  lo\e  to  o\er- 
draw  these  laiiiatures;  pofttital  tai  toonisis  and  talk  show 
hosts  have  put  their  ehildreti  through  eollege  h\  dwelling 
on  thetii.  L’nloi  tniiatelv,  these  po|)nlai  images  have  sotne 
basis  iti  fact:  othetwi.se.  thev  tottld  not  he  so  widelv  held. 

Most  of  mv  veat  s  in  pnhiie  set  vit  e  have  beet)  spent  in 
the  (iongtess,  so  it  will  tome  as  no  sni  prise  to  anv  that  I 
atn  hioadiv  svmpathetii  with  the  pietogatixes  ol  the  legis- 
lattve  htatuh  on  the  sithjeets  ol  arms  tontrol  and  war 
jjowei  s,  w  hich  1  w  ill  disenss  latei .  But  1  also  at  know  ledge 
trouhlitig  abuses  of  the  t ongi essional  lole  in  national 
securitv  poliev.  I  wince  when  I  lead  that  the  I’nited  States 
Senate  reeentlv  adopted  Sti  amendments  to  the  Depart¬ 
ment  of  State  .\nlhoi  i/alion  hill,  t  anging  f  rom  the  mei  - 
ger  of  embassies  in  the  (iai  ihhean  to  the  t  losni  e  of  the 
L'nited  Nations  office  of  the  PI.O.  1  am  also  iionhietl  h\ 
growing  individnalism  in  C.ongress  and  the  decline  of 


flit'  Honor. il)le  l-.(liniiii<l  .S.  .Mnskie  is  llic  loiiiici  .Sen. nor  Iroin 
Maine  and  .Sei  rel.irv  ol  .Si.iie. 
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|)art\  (lis(  ipiiiir.  Today,  it’s  relali\  t‘lv  easv  lor  Mcinl)ci  s  of 
(lonuifss  to  (lc‘\flop  tlieii  own  jjolilical  idciitils,  iiide- 
pc  ndciil  from  tlial  of  ihfir  parlv.  All  that’s  retiiiiied  is  an 
immodosi  amoinii  of  fiiiaiit  ial  and  intellfc  tnal  rt  soiirtcs 
and  rt'ad\  acxess  lo  the  media. 

When  1  lan  for  (iovernor  of  the  state  of  Maine  in 
l‘.).a4,  m\  tampaign  eost  a  whopping  $  IS, ()()().  l  odav,  the 
rate  costs  one  million  dollars  for  each  t)f  the  major  partv 
candidates.  1  he  same  is  tine  for  main  seats  in  the  House 
of  Re|)resentatives,  across  the  coimtrv.  .Some  House  dis¬ 
tricts  and  virtuallv  every  Senate  seat  cost  several  times  this 
amount.  This  growing  commerciali/ation  and  cost  of 
political  campaigns  have  main  injurious  effects  and  not 
just  ill  our  domestic  affairs.  I  am  sure  that  manv  good 
men  and  women  have  forsaken  careers  in  public  life 
hecause  of  the  burdensome  anti  demeaning  nature  of 
ruiifl-i aising  that  lias  become  so  central  to  our  current 
political  culture. 

(’.riticism  of  the  role  of  Ciongress  is  often  linked  lo 
the  peite|)tioti  that  as  monev  has  become  increasingly 
impoi  taut  in  ptiliiics,  (itmgress  has  become  even  more 
fragmented.  C.apitol  Hill  watchers  tiften  talk  wistfully 
about  the  giants  who  conducted  the  nation’s  business  in 
the  sixties  and  seventies  —  including  Senators  tm  the  for¬ 
eign  relations  committee  with  whom  1  was  honored  to 
serve  .  like  Jacob  javits,  Clifford  Case,  Mike  Mansf  ield, 
and  }.  William  Fulbright.  I,  too,  believe  that  these  men 
were  trulv  distinguished  legislators,  but  I  also  recall  that 
they  were  often  belittled  back  then  for  their  efforts  to 
restrain  Presidential  power.  I  am  struck  by  how  manv 
highly  capable  people  continue  to  run  for  public  office 
and  to  serve  our  country  today — on  the  whole,  current 
Members  of  Congress  are  as  bright  and  industrious  as 
their  predece.ssoi s. 

Today’s  congressional  leaders  are  not  lesser  men 
than  the  giants  Presidents  turned  to  for  bipartisan  sup¬ 
port  during  previous  periods  of  national  crisis.  But  they 
are  lesser  figures  on  (iapitol  Hill  because  their  authority 
as  leadei  s  fias  been  diluted. 
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Presidential  leadership  has  also  been  badly  diluted 
over  the  past  (luarler-centurv .  Before  President  Ronald 
Reagan  was  reelected,  it  was  fashionable  to  talk  about  a 
sui  cession  of  failed  aiul  weakened  presidencies  due  to  the 
corrosive  effects  of  the  war  in  Vietnam,  the  Watergate 
affair,  and  the  hostage  taking  in  Iran. 

Americans,  regardless  of  political  affiliation,  hoped 
that  President  Reagan  wttuld  change  this  pattern.  And 
for  a  time,  particularly  after  his  overwhelming  reelection 
victory,  it  appeared  that  he  would.  In  a  mid- 1986  cover 
story,  “Yankee  Doodle  Magic,”  'Fime  maga/ine  gave  out 
plaudits,  “Ronald  Reagan  has  found  the  American  sweet 
spot,  r  he  white  hall  sails  into  the  sparkling  air  in  a  Itigh 
parabola  and  vanishes  over  the  fence,  again.  The  75-year- 
old  man  is  hitting  home  runs  . . .  He  gi  ins  his  hovish  grin 
and  bobs  his  head  in  the  way  he  has  and  trots  around  the 
bases."  In  November  1987,  Time's  cover  story  carried  a 
different  message.  It  read:  “W’ho's  in  (iharge?  The 
Nation  (.alls  For  Leadership  And  There  Is  No  One 
Home." 

Yes,  it  is  dif  f  icult  to  be  a  successful  American  Presi¬ 
dent  these  days.  Public  opinion  is  notoriously  fickle.  The 
most  serious  foreign  and  domestic  problems  we  face  do 
not  lenti  themselves  to  easy  answers — yet  we  structure 
our  political  campaigns  and  news  coverage  in  ways  that 
retjuiie  answers  in  2()-second  sound  bites.  Unfortunately, 
20  seconds  is  not  enough  for  a  plausible  sounding  rebut¬ 
tal;  the  explatiation  of  complex  National  Security  Policy 
tiikes  somewhat  longei . 

President  Reagan,  unlike  his  immediate  predeces¬ 
sors,  was  a  master  at  communication  through  the  media. 
His  fall  from  public  favor  came  primarily  from  other 
causes — the  Iran-contra  affair  and  the  twin  budget  and 
trade  deficits  that  so  weakened  confidence  in  the  econ¬ 
omy. 

We  find  ourselves  in  the  uneasy  situation  where  both 
executive  and  legislative  leadership  have  eroded  badly.  In 
weakened  condition,  the  leaderships  at  both  ends  of 
Pennsylvatiia  Avenue  need  to  help  each  other  more  than 
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ever;  instead,  we  find  unending  l)iekeiing  over  the  most 
crucial  issues  of  the  day — control  over  the  hudget,  war 
powers,  and  nuclear  armaments. 

The  battle  lines  over  these  issues  have  h)ng  since 
been  drawn.  The  democratic  leadership  in  the  Congress 
questions  the  President’s  judgment  and  the  quality  of 
advice  he  receives.  When  this  happens,  (Congress  will 
inevitably  assert  its  prerogatives.  Presidents  quite  natu¬ 
rally  have  a  different  perspective.  From  their  point  of 
view,  congressional  encroachment  is  an  infringement  of 
their  rightful  authority,  and  once  the  Ca)ngress  manages 
to  capture  a  share  of  executive  authority,  it  never  relin¬ 
quishes  it  voluntarily.  As  a  result  of  these  deeply  held 
views,  the  Congress  and  the  President  have  become 
bogged  down  in  trench  warfare  over  the  budget,  war¬ 
making  powers,  and  treaty-making  authoritv. 

The  basis  for  this  struggle  is  found  in  the  Constitu¬ 
tion.  Each  branch  of  government  is  granted  a  role  in  our 
most  basic  affairs  of  state.  While  these  roles  are  explicit, 
their  applications  aren’t.  The  most  basic  and  essential  task 
of  Presidential  and  congressional  leadership  is  to  balance 
constitutional  prerogatives  with  the  need  for  effective 
government. 

If  either  branch  asserts  its  prerogatives  above  all  else, 
the  system  of  checks  and  balances  that  our  Founding 
Fathers  so  wisely  devised  breaks  down.  Our  system  of 
government  can  only  work  effectively  when  the  President 
and  congressional  leaders  respect  each  other’s  views  and 
acknowledge  their  legitimate  roles. 

When  the  Ckmgress  asserts  its  prerogatives  without 
due  regard  for  Presidential  authority,  it  can  deprive  the 
Chief  Executive  of  the  flexibility  he  needs  to  respond 
quickly  in  periods  of  crisis.  The  War  Powers  Resolution 
probably  fits  this  characterization  for  some.  Bear  in  mind, 
however,  that  the  War  Powers  Resolution  designates  con¬ 
ditions  for  the  emergency  use  of  our  armed  forces  by  the 
President  as  long  as  Congress  is  notified,  and  congres¬ 
sional  approval  is  subsequently  obtained.  Catntrast  this 
approach  to  the  Ludlow  amendment  providing  for  a 
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national  referenclum  before  Congress  could  declare  war, 
except  in  the  most  extreme  circumstances.  This  proposed 
amendment  to  the  Ca)nstitution  was  defeated  in  the 
House  of  Representatives  only  after  vigorous  opposition 
bv  President  Franklin  1).  Roosevelt  in  1938. 

Other  instances  of  unwise  congressional  encroach¬ 
ment  on  Presidential  powers  come  quickly  to  mind.  The 
Bricker  amendment,  for  example,  sought  to  place  restric¬ 
tions  on  the  ability  of  the  President  to  enter  into  Execu¬ 
tive  agreements.  It  failed  by  a  single  vote  in  1954. 

[list  as  the  Congress  has  encroached  on  Presidential 
power  from  time  to  time,  so  too  have  Presidents  unwisely 
taken  an  expansive  view  of  their  constitutional  powers. 
Congressional  abuses  have  been  greatest  during  periods 
when  the  nation  has  flirted  dangerously  with  isolationist 
sentiment;  abuses  within  the  executive  branch  have  been 
greatest  when  our  Presidents  have  been  most  isolated. 

When  Presidents  wall  themselves  off  from  congres¬ 
sional  advice  and  good  counsel,  they  invite  damage  to 
thetnselves  and  to  the  national  interest  they  are  sworn  to 
uphold.  Presidents  need  the  advice  of  other  elected  offi¬ 
cials  as  well  as  the  advice  of  their  inner  circle;  they  need 
alternative  points  of  view,  not  a  confirmation  of  their 
institutional  or  personal  biases.  The  surest  way  for  a  Pres¬ 
ident  to  foster  narrowness  and  resentment  on  Capitol 
Hill  is  to  exclude  members  of  (a)ngress  from  the  process 
of  making  important  decisions.  I  am  concerned  about 
true  consultation,  not  notification  after  the  fact. 

Do  our  Presidents  really  want  a  blank  check  to  con¬ 
duct  the  nation’s  business?  Thafs  what  President  Reagan 
got  in  the  Iran-contra  affair — and  he  didn’t  want  the 
Congress  to  know  that  he  signed  it.  When  the  affair  was 
disclosed  in  most,  if  not  all,  of  its  embarrassing  particu¬ 
lars — as  was  inevitable — the  President  was  deeply 
wounded.  Much  damage  to  the  Presidency  and  to  the 
national  interest  could  have  been  avoided  if  Mr.  Reagan 
had  consulted  with  congressional  leaders  before  deciding 
to  ship  arms  to  Iran  or  if  he  had  promptly  notified 
appropriate  Members  of  his  intelligence  finding  to  do  so, 
as  required  by  law. 
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Cx)ngressional  leaders  naturally  resent  being  asked  to 
share  in  perilous  “landings”  when  they  have  been  system- 
aticallv  excluded  from  the  “take-off  of  policy  decisions. 
Nowhere  is  this  more  true  than  in  questions  relating  to 
war-making  powers. 

The  (’.onstitution  specificallv  differentiates  between 
the  power  to  declare  war  and  the  power  to  make  war. 
This  crucial  distinction  was  deliberately  made  at  the  (atn- 
stitutional  (Convention.  At  one  point  during  the  conven¬ 
tion,  the  draft  Constitution  conferred  the  power  of 
making  wai  to  the  Congress,  but  James  Madison  and 
Elbridge  (ierry  moved  to  change  the  wortl  “Make”  to 
“Declare,”  so  as  to  leave  the  Executive  with  the  clear 
power  to  repel  sudden  attacks.  In  theorv.  this  division  of 
power  continues  to  this  day:  the  power  to  declare  war 
resides  in  the  hands  of  the  Congress:  the  power  to  con¬ 
duct  war  resides  in  the  hands  of  the  President  in  his 
capacity  as  Commander  in  (Chief  of  our  armed  forces. 

In  practice,  something  quite  different  has  evolved 
over  the  past  four  decades.  The  last  time  that  an  Ameri¬ 
can  President  asked  the  Congress  to  declare  war  was  after 
the  Japanese  attack  on  Pearl  Harbor.  Our  prolonged 
agony  in  V'ietnam  served,  of  course,  as  the  impetus  for 
the  war  powers  legislation. 

If  you  served  in  the  Congress  as  I  did  during  and 
after  the  Eonkin  Gulf  Resolution,  you  could  understand 
why  this  legislation  passed  by  such  an  overwhelming 
majority  in  both  houses — enough  to  override  President 
Nixon's  veto.  Without  a  declaration  of  war,  this  nation 
traveled  inexorably  down  a  slippery  slope  into  the  most 
draining  and  futile  war  in  America’s  history. 

The  War  Powers  Resolution  was  not  a  reflexive  piece 
of  legislation,  however.  Members  of  (Congress  agonized 
over  how  Presidential  and  congressional  prerogatives 
could  best  be  shared  in  light  of  the  conditions  of  modern 
day  warfare.  As  floor  manager  of  the  bill,  I  did  not  w  ish 
to  amend  or  alter  the  Constitution  in  any  way;  my  col¬ 
leagues  and  I  were  instead  searching  for  new  ways  to 
fulfill  the  clear  intent  of  the  framers  of  the  (Constitution. 
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We  ic(()gni/e(l  then,  as  we  must  now.  that  ilie  initial 
decision  to  (ommit  L  S  tioops  al)i()ad  in  the  ha  e  ol  immi¬ 
nent  hostilities  is  often  the  most  critical  decision  ol  all.  11 
that  clecisiott  is  ill-advised,  it  can  lareh  he  ic  xersed 
c|iiicklv.  That’s  the  nightmaie  about  a  had  police  dec  ision: 
other  had  decisions  ate  almost  snie  to  lollou  in  due' 
course.  When  this  happens,  and  when  .Vmerican  cas¬ 
ualties  begin  to  mount,  it  is  e.vti  aordinai  ih  dillic  iilt  lot 
eithei  the  President  or  the  (iongiess  to  extricate  out 
fighting  men. 

In  SLich  circumstances  some  people  urge  (iongiess  to 
absent  itself  from  the  process,  so  that  the  Piesident  can 
execute  policies  that  will  work  effectivelv  and  with  a  mini- 
mnm  of  casualties — and  at  the  same  time  that  the  Pi  esi- 
detit  give  military  commanders  in  the  field  the  leewa\ 
they  need  to  end  hostilities  quickly. 

These  prescriptions  amount  to  an  abandonment  of 
constitutional  control  over  war-making.  These  notions 
presume  that  combat  forces  can  solve  the  problem  lot 
which  thev  were  dispatched,  and  that  when  war  begins, 
politics  ends.  Bitt  what  if  the  decision  to  itse  foic  e  is  not 
welTconceived  to  begin  with?  What  if  the  problem  is  not 
amenable  to  a  solution  bv  US  combtit  units  in  the  field? 
How  them  can  poor  decisions  be  effectivelv  exectited? 
And  how  in  the  name  ofcommonsen.se  can  militat  e  cam¬ 
paigns  be  waged  in  isolation  from  politics  oi  political 
objectives?  How,  at  the  end  ol  the  dav.  does  a  great 
power  withdraw  combat  forces  cotnmitted  as  a  lesult  of 
mistaken  decisions? 

Main  images  remain  infused  in  our  collective  con- 
scioustiess  as  a  result  of  the  Vietnam  expei  ietue,  but 
none  is  tnore  vivid  than  the  pic  ture  of  that  helicoptet 
atop  the  US  Tnibassy  building  shortly  before  the  fall  of 
Saigon.  Atid  main  years  from  now,  Atneiicans  might 
react  with  collective  grief  at  another  pic  ture  vet  to  be 
taken. 

The  best  way  to  avoid  such  national  ttagedies  is  to 
avoid  that  first  momentous  lapse  in  iudgment.  To  his 
credit,  ,Secretary  of  Defense  Uaspar  Weinbeigei  tt  ied  to 
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cletinc  conditions  lor  avoiding  the  slippci  v  slope*  ol  a 
lilt  me  Vietnam.  Mr.  Weiniierger  proposed  six  tests  to  be 
iipplied  when  the  United  States  eonsideis  the  commit¬ 
ment  ol  combat  forces  ainoad; 

— .V  \ital  natiomd  inteiest  oi  a  vital  interest  ol Om 
allies  must  lie  at  stake. 

—  II  we  commit  combat  tioops.  we  must  commit  to 
win. 

—  If  combat  forces  ate  sent  oceiseas.  lhe\  must  hace 
death  defined  politic. d  and  militate  objectives  to 
fight  foi. 

—  rite  1  elationshi])  between  militai  v  objec  tives  and 
the  fences  committed  to  achieve  them  must  be  con- 
tinuallv  reassessed  and  adjusted,  as  neiessarv. 

—  rhe  US  combtit  loices  must  have  leason.ible 
assurance  of  political  support  ;n  home.  In  .Mr. 
Weinberger's  view,  wc*  cannot  ask  out  combitt 
tioops  "not  to  win.  but  just  to  be  theie.  " 

—  1  he  Defense  ,Seciet;ny‘s  sixth  test  lot  the  commit¬ 
ment  of  US  combat  troops  abioad  w.is  that  thev 
should  be  sent  as  a  last  resent. 

•Vs  a  memfter  of  President  Uartet  s  Uabinc‘t.  1  know 
how  ease  it  is  to  discuss  overaiching  principles  in  the 
abstract  aitcl  how  difficult  it  is  to  implement  them  in  the 
cold  hai  sh  light  of  international  politic  s.  We  trv  as  best  we 
can  to  cot  relate  polie  v  guidelines  with  facts  on  the 
giouncl — OI  at  least  as  main  facts  as  we  can  determine  as 
a  crisis  unfolds — and  after  enough  smoke  has  cleared,  we 
are  left  with  the  distance  between  out  ideals  and  the  new 
reality  created  by  cun  actions. 

1  submit  that  the  distance  between  the  Reagan 
administration's  jxilicv  guidelines  and  its  commitment  of 
US  forces  in  the  (lull  was  particniarlv  great.  Suielv,  vital 
interests  were  at  stake  here,  but  few  c;in  ai  gue  tluit  US 
military  and  political  objectives  had  been  cleai  lv  defined. 
Nor  did  anyone  suggest  that  US  loices  should  liiive  been 
committed  to  “win"  in  the  (lulf  ot  that  our  forces  had 
been  sent  as  a  last  resort.  Indeed,  in  some  sense  US  ships 
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t.'TC'  (iispalt  lu'<l  jusi  “lo  hf  ilu  i  t  '  as  a  dc^cM  ic-iit.  I  hf 
t‘pis  '(It'S  ill  the  (iiill  show  jiisi  how  dillidill  it  is  to  cstal)- 
lish  V  leal  i  t  itcria  tliat  lit  the  real  lases — e\i'n  w  hen  tiie 
criteria  seiaii  .is  re.isoii.ihk-  .is  those  Secretat  v  \\'eitil)er^er 
of  lered. 

I  he  Ihesideiit  in.ide  tile  det  isions  lo  (omiiiit  I  S 
(oiiili.it  loiies  into  .t  siiu.iiioii  invoUint’  itntiiineiit  hos¬ 
tilities  without  .idi'(|n.ite  (  oin^ression.tl  i  onsnlt.itioti  .iiid 
without  iinokiii”  his  .iiithorilx  imdei  thi'  W'.n  Powers 
Resohilioii.  II. id  he  done  so.  ( oiii^ression.il  ant hori/.ilion 
would  h.i\e  heen  ie<|iiired  within  (>()  d.i\s  lot  I  S  forces  to 
reni.iin  in  the  field.  .\  .‘>0-da\  extension  c.m  he  Plained  to 
ensure  .1  s.ife  withdr.iw.d  of  I  S  foiies.  and  (anigress 
wrote  s|)e(ific  |)ro\isions  to  ^ii.nantc'e  ih.il  it  nuisi  reach 
.111  explicit  decision  within  those  (><)  da\s.  It  is  .1  c.ni.ird  to 
sit<rgest  ih.tt  .1  I’residcait  ini!L>lii  he  lot  t  ed  to  l  ex  erse  toni  se 
h\  nieie  legislative  inaction. 

I  c  an  undeistand  win  I’residents  are  telne  t. int  to  follow 
the  t  ecpiit  einents  of  the  War  I’ow  ei  s  Resolution.  Out 
('■hid  hxec  ntic  '-s  need  f  le.xihilitt  in  pet  iods  of  great 
line  ei  taint s .  Our  adverstiries  nuist  not  believe  th.it  the\ 
tan  injure  .\tnetitan  interests  he  pl.ning  olTcongres- 
sioiial  niajotities  against  the  President. 

Oongressioiial  majorities  undersi.ind  th.it  Ilexihilitv  is 
needed  in  c  rises  and  that  our  .id\ets.n  ies  must  not  believe 
we  will  cut  and  run  once  wt-  toiinnil  ouisehes  in  .1  highlv 
xisihle  wav.  If  anvthing.  these  l.itlots  h.ne  led  (  ongicss 
to  support  extended  t oiinnilinents  in  the  [i.isi  when  it  w.is 
unwise  to  do  so — in  \  ietn.iin  and  I.eh.inon. 

What,  then,  is  the  harm  in  following  the  leipiiie- 
ments  of  the  War  Powers  Resohilionr  Phis  legisl.ition 
wasn't  ’passed  to  make  war  easier  ot  h.ndei — jnst  to  111, ike 
it  more  tonsideied.  I  he  (if Pdf  1-11.1'  deadline  is  .idmiitedh 
a  complicating  fac  tor.  Uui  the  nc-e  I  lot  siihsecjiic  nt  deci¬ 
sions  will  he  there  in  an\  e\ent  oiu  '  .1  commitment  is 
made  lo  send  I  .S  combat  troojis  ahro.id.  .\nd  Ptesidenis 
w  ill  he  moif  likelv  to  ha\c-  congression.il  support  lot  suh- 
sec|uenl  decisions  it  thev  ihorongliK  m\ol\i'  longics- 
sioiial  leacleis  before  the  inili.ii  dec  isioe.  is  ni.icle 
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riu‘  War  Powers  Resolution  is  not  responsiltle  lot 
our  eurrent  debate  and  strngt>ie  ovei  these  tough  issues. 
Instead,  the'  V\'ar  1‘owers  Resolution  makes  us  face  up  to 
the  eltar  meaning  ol  out  (ionstiiutiou  and  the  re(]uiie- 
ment  lot  eommunieation  and  eomiu  between  the  exeeu- 
ti'e  and  legislative  biaiuiies. 

(iotnpaie  the  wrangling  over  wai  powers  whh  the 
sueeess  stor\  ol  coopeiation — the  c ongressional  obseixei 
gioup  lor  the  nudeai  and  space  t.tiks  in  (ieneva. 

rite  initiatice  for  the  congressional  obsercer  group 
came  from  Senate  leadeis  concerned  that  oxer  1  .o  xears 
had  elapsed  since  a  ireatv  negotiated  bv  the  I'nited  States 
was  '  itilied.  The  idc'a.  liisi  loi  umlaled  b\  Senator  Bxrd, 
was  to  create  a  small,  selec  t  group  of  .Senators — inc  luding 
the  leadeiship  and  the  relevant  committee  chait man  and 
ranking  minoritv  Members — who  wotild  monitor  the 
negotiations  and  piovide  adxice  and  counsel  to  the 
administration.  (Its  membeis  include  Senators  Stevens. 
Byicl,  Dole.  Nunn.  U'ainer.  Pell  and  l.ugai — not 
Hehns — as  xsell  as  selected  individual  .Senators,  inc  hiding 
Ciote,  W  allop  .md  .Movnihan.) 

The  c ongt  essional  observers  dex  eloped  a  gioup 
identitv,  much  more  so  than  individual  Members  of  (.(in¬ 
gress  who  served  as  S.\l.  1  observers  in  the  past.  In  large 
part  this  was  due  to  a  eollectixe  ef  fort  In  the  observers  to 
be  firiefed  as  a  group  and  to  travel  as  a  gioup  to  (ieneva 
at  least  once  a  negotiating  round.  W  hen  the  Senate 
leadeis  cannot  tiavel,  ihev  can  designate  other  Senators 
to  take  their  places,  which  helps  colleagues  to  acknowl¬ 
edge  the  .Senate  observer  group's  uiiiciue  role. 

Manx  of  the  usual  frictions  over  senatorial  preroga¬ 
tives  have  been  set  aside  in  this  instance,  l  lie  Senate 
observet  gioup  had  four  co-chairmen:  Semitors  Pell.  Ste¬ 
vens,  Nunn,  and  I.ngar.  Staffing  xv.ts  drawn  from  the 
l.eadership  and  Iroin  the  .Armed  Serxices  and  Koreigii 
Relations  (.onnniltees.  Observe  giouj)  members  xxere  xvel- 
come  at  heat  ings  dealing  with  negotiating  issues  exen 
XX hen  thex  xxere  not  committee  members. 
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( )t  course,  ihe  real  lest  of  the  Senate  ol)ser\  t  r  <4r()U|) 
comes  cUii  iiiu  llie  i  alii ieation  hearings  ov  er  an  INI 
1  lealv  .  Onlv  then  do  ue  see  il  the  Senate  s  inc  te  ased  lole 
in  the  ac  tual  negoiialions  results  in  inc  reased  ic's|)on- 
sihililv  when  it  comes  to  considering  amendments  and 
1  c'sei  \ations  to  the  tieatv,  and  when  it  comes  to  a  f  inal  np 
oi  down  vote.  It  the  consultative  process  woiks  sne- 
cesstnllv,  observer  group  members  can  piovide  a  coim- 
tc'i  weight  to  the  inevitable  eenlrirng.il  forc  es  procinc  eci  hv 
<1  tteatv  ratification  debate.  Having  been  included  in  tlie 
negotiating  "lake-ofr'  and  well-achiseci  of  all  the  stojts 
along  the  wa\,  most  of  these  Senatois  can  be  e\|)c‘cled  to 
snppoit  a  sale  "landing." 

It  appeals  that  the  Reagan  administi .ition  sensed  the 
value  of  the  Senate  observer  group's  activities.  Bi  iefings 
coniinned  on  a  regular  basis — bv  vSovici  as  well  .is  L  S  olii- 
cials.  In  theoiv  as  well  as  practice,  obseivei  gionp  mem- 
bets  can  plav  manv  useful  roles.  I  hev  |uovide  outside 
.tcivice  to  tfie  lYesident  and  his  aides,  reinlorce  impoi  tam 
administi  ;ition  messages  to  the  Sov  iets  w  hen  neccss.ti  v. 
.iticl  set  ve  as  a  sounding  board  lot  unof  fic  ial  Soviet  pio- 


riie  tole  of  tbe  .Senate  observer  gioup  begins  to  sug¬ 
gest  the  possibilities  of  construe  live  p.ii  tiiei  ship  when  .in 
administi  atioti  and  the  cottgre.ssional  le.idership  dec  ide  to 
work  hand  in  hand. 

(ami|)are  this  approach  to  the  imp.isse  between  tlie 
two  branches  over  the  i einterpretation  of  the  .\mi-B.tlhs- 
tic  Missile  I  re  uv  an  impasse  that  need  not  liave  ariscai  if 
the  I’resiclent  had  consulted  with  congression.il  leaders 
during  his  administt  atiou's  cleliber.itions.  Subst.iiitiv  c- 
consultations  were  lac  king  in  this  case,  .is  in  so  ni.iiiv  oth¬ 
ers.  (Consultations  with  all  Intt  one  of  Our  tre.itv  negoti.i- 
tors  vvea  e  also  clis|)eti.sc’d  with,  as  were  |)i  ivalc‘  disc  iissioiis 
with  the  Soviets  to  resolve  attv  amhiguities  over  pe  rmissi- 
l)le  testing. 

1  he-  admitiisttation's  teititet  pretation  stood  logic  on 
its  he. id.  How  can  a  tteatv  of  unlimited  duration. 
iiitcMided  to  ban  defense  of  the  territorv  of  cmc  h  coimtrv. 
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apph  ()nl\  to  ABM  s\slfms  and  ( oiiipoiii-iils  axailaltlc 
dining  the  peiiod  ol  negotiations?  How  tan  tlie  Senate 
solemnly  consent  to  ialil\  a  treatv  l)ased  on  one  adinin- 
istiation's  explanation  ol  I  S  obligations,  oid\  to  have 
another  administration  assert  that  the  trealx's  central 
provisions  meant  no  such  thing?  Is  it  anv  wondei  that  the 
Senate  has  not  allowed  its  constitutional  lolc-  to  be  snb- 
\eited  in  this  wav?  I  he  ini|)asse  o\ei  the  treat v‘s  rein- 
terpretation  hurt  theconntt  v  but  not  as  snppot  ters  of  the 
I  eintei  pi  elation  snggc'st. 

Sttangelv  enough  the  Reagan  administi ation's  bat- 
gaining  strength  in  the  negotiations  was  not  nnclermined. 
Indeed,  dtaniatic  piogiess  coincided  with  \igoions  con¬ 
gressional  snppoit  lot  the  traditional  ABM  iieatv  inter¬ 
pretation,  conlitmeci  compliance  with  S,\l.  I  II  limits,  .md 
seveial  other  aims  control  iniliatixes.  Rather  th.in  retard 
progress,  I  believe  the  conlinned  snppoit  lot  the  AB.M 
Tteatv  on  (iapitol  Hill  is  what  peitnitled  the  Kiemlin  to 
entettain  deep  cuts  in  imcieai  torces.  Without  nmtnal 
nnclerstandings  over  cletensive  deploMiienls  a  long-term 
process  ol  nuclear  arms  recinction  is  most  nnlikeh  . 

While  the  Reagan  adminisiraiion  s  tieat\  interpreta¬ 
tion — as  well  as  the  (Congress'  resistance  to  it — did  not 
hint  out  negotiating  position,  it  It. is  linit  out  standing 
atomid  the  world.  Othei  nations  e  xpect  ns  to  live  b\  om 
woicl  and  to  laithf  ullv  cat  t  v  out  out  solemn  treal\  obliga¬ 
tions.  not  to  plav  word  games  ovei  nintnalh  binding  obli¬ 
gations  that  have  been  observed  for  a  dc'cade  and  a  hall. 

As  a  l  esnlt  ol  this  damaging  sit  nation,  a  majoritv  ol 
-Senators — inclnding  manv  membeis  ol  the  Senate's  aims 
contiol  obsetver  group — h.i\e  taken  ellective  blocking 
action.  Flee  ted  oHrriTits  who  aic‘  not  ideolognes  and  who 
do  not  hold  gi  iiciges  can  .igi  ee  to  coopei  ate  on  some 
issues  while  agieeing  to  disagte-e  on  others. 

Om  svstem  ol  govei  nment  c  Icxii  l\  wot  ks  best,  how- 
e\ei  ,  w  hen  consnitalion  is  ineaningrnl  at  the  outset  of  a 
problem  and  w  hen  it  c  cmlimies  as  c  it  c  nntstanc  es  nnrolcl. 

1  his  is  as  tme-  lor  li eatv-making  |toweis  as  lot  wai-mak- 
ing  itoweis.  H  Biesidents  exihide  c ongt essional  leadeis 
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troin  tlieii  lighttul  advisory  role,  tliev  will  piomole  iiar- 
roW'iniiulediiess  instead  ol  cooperation  on  (Capitol  Hill. 
II  the  Catngress  attempts  to  impose  severe  constraints  on 
Presidential  prerogatives,  it  will  onlv  stiffen  the  backbone 
of  the  occupant  in  the  While  F^ollse. 

Our  Founding  Fathers  i.ssued  both  branches  of  gov¬ 
ernment  an  invitation  to  struggle  in  the  document  thev 
created.  Our  constitutional  svstem  of  checks  and  balances 
does  not  condemn  us  to  unending  l)ickering  and  tlraining 
impasse,  however,  (beat  creativitv  and  leatlership  have 
been  produced  during  our  nation  s  historv — without  sac¬ 
rifice  of  the  freedoms  we  hold  clear. 

Fhe  Cionstitution  allows  men  and  women  in  public 
of  fice  to  use  their  consideraltle  talents  for  the  public  good 
but  onlv  when  the  executive  and  legislative  branches 
accept  the  common  burden  of  working  together.  1  his  is 
especially  true  in  the  area  of  national  securitv  policv. 
Without  sharing  responsibility  and  restraint  between  the 
two  bratuhes  of  government,  our  nation  walks  in 
shadows.  With  it,  we  can  light  the  wav  for  others — even 
our  adversaries. 


PART  I 

DIVIDING  CONSTITUTIONAL  POWERS 


HITE  HOUSE 
DECISIONMAKING 


By  PAUL  ANDERSON 
Lawrence  University 


/  make  foreign  folicy. 

— Harrv  Truman 


Who  controls  i  hk  forkicn  policy  of  i  hf.  Um  i  fd 
States?  Does  the  Uonstitution  grant  the  President  broad 
Executive  control  over  the  foreign  policv  of  the  United 
States?  The  Iran-contra  hearings  provide  one  answer. 
Lieutenant  Colonel  Oliver  North  took  the  position  that 
“the  President  ought  to  be  able  to  carrv  out  his  foreign 
policy”  without  interference  from  the  (a)ngress.  As  did 
Admiral  John  Poindexter,  who  wrote  this  memorandum; 

[I]n  a  meeting  I  had  witlt  the  President,  he  started  the 
conversation  with  “1  am  really  serious.  If  we  can't  move 
the  Cmntra  package  [in  the  Congress]  before  June  9.  I 
want  to  figure  out  a  way  to  take  action  unilaterally  to 
provide  assistance.”  ...  [  r]he  President  is  ready  to  con¬ 
front  the  Catngress  on  the  Constitutional  question  of  who 
controls  foreign  policy. 

Both  of  these  comments  were  prompted  by  congres¬ 
sional  restrictions  on  executive  branch  activities  in  sup¬ 
port  of  the  Nicaraguan  opposition  forces.  Is  tlve  President 
within  his  constitutional  prerogatives  in  attempting  to  act 
against  the  wishes  of  Congress?  Or,  is  C.ongress  micro- 
managing  foreign  policy? 

Congress,  however,  is  not  the  only  institution 
charged  with  micromanagement.  Executive  branch 
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departments  routinely  eomplain  al)ont  inteileieiue  l)v 
the  White  House  in  the  details  of  tlieir  dav-to-dav  opeia- 
tions.  Is  the  While  House  witliin  its  c onstiimiona!  pre- 
logalives  in  challenging  the  professional  autonomy  of  the 
exeeutive  hraneh  departments  and  ageneies? 

Both  issues  point  to  a  question  of  the  limits  of  legiti¬ 
mate  deeisionmaking  powei  in  the  White  House  and 
reflect  the  institutional  character  of  the  analysis  in  which 
available  resources,  individual  incentives,  and  institu¬ 
tional  constraints  shape  the  struggle  for  powei  in  foreign 
affairs.'  The  perceived  legitimacy  of  the  actions  of  the 
participants  is.  on  this  view,  joiiulv  determined  hv  the 
electoral  and  institutional  models.  Elected  officials — par- 
ticulailv  Presidents — have  an  interest  in  justilving  action 
in  tei  ins  of  the  electoral  model  of  legiiimacv.  I'hev  at  e. 
after  all,  the  only  political  actors  who  can  claim  elections 
as  a  direct  .source  of  legitimacy.  Memhers  of  the  perma¬ 
nent  government  have  an  obvious  interest  in  institutional 
sources  of  legitimaev,  but  so  do  Members  of  C'.ongress. 
While  the  “Hou.se  mav  not  be  a  home,  ’  neither  .Senators 
nor  Representatives  face  a  President’s  certainty  of  a  lim¬ 
ited  term  in  office.  Thus,  Ciongress  has  a  clear  interest  in 
deiiving  legitimacy  from  the  institutional  model.  In  the 
end,  the  goal  of  the  analysis  is  to  understand  the  institu¬ 
tional  and  political  dynamics  of  the  competition  for 
power  in  foreign  affairs  in  a  way  which  avoids  simple 
analogies  to  pendulums;  Understanding  whv  legislatures 
leact  to  a  growth  in  the  foreign  affairs  powers  of  the 
executive  branch  is  not  advanced  much  bv  noting  that 
actions  inevitablv  produce  reactions.  Institutions  (.md 
players  in  institutions)  react  to  other  institutions  and 
players  in  ways  which  reflect  individual  interests,  avail¬ 
able  resources,  and  environmental  constraints.  Reactions 
are  not  blind,  and  thev  are  not  haphazard.  They  occur 
along  predictable  institutional  lines. 

A  Prrsidi'iilidl  Mtwojxih? 

The  issue  of  a  Presidential  monopolv  letpiires  an 
analysis  of  the  competing  claims  of  ('.ongress  amf  the 
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clepai  tmeiils  aiul  ajjciuics  of  the  exctiilivc  hraiu  h.  A 
Prcsicleiil's  claim  to  a  monopolv  (or  even  the  iJieclomi- 
naiue)  of  pc^wer  in  foreign  poliev  does  nol  rest  cm  anv 
clear  constitutional  grant.  To  he  sine,  the  President  has 
eonsiderable  |)o\vers:  (’.oinmandei  in  Clhief  of  the  armed 
forces,  negotiator  of  treaties,  and  nominator  of  ambas¬ 
sadors.  1  hese  explicit  grants,  in  eonjnnction  with  the 
Executive  power  of  the  Presidenc v.  allow  Presidents  to 
exercise  discretion  in  recognizing  foreign  governments, 
committing  the  nation  with  executive  agreements,  and 
requesting  the  resignation  of  appointed  officials.  Cion- 
gress,  however,  has  an  equal  claim  to  substantial  foreign 
affairs  powers.  I  he  Cionstitution  gives  to  Clongress  the 
power  to  declare  war.  to  laise  an  armv.  to  raise  and 
appropriate  money,  and  to  advise  and  consent  on  treaties 
and  appointments. 

Some  have  argued  for  a  broad  grant  of  power 
through  the  Executive.  But  a  case  can  be  made  that  as  in 
domestic  affairs,  the  President  executes  the  laws,  (Con¬ 
gress  makes  them.  On  this  view,  while  the  President  is 
responsible  for  itnplementing  foreign  poliev.  it  is  made 
joititly  with  the  (Congress,  just  like  any  other  law. 

Btit  constitutional  issues  aside,  a  comparatice  analvsis 
of  the  institutional  powers  and  advantages  of  the  Presi¬ 
dency  and  the  legislative  Itranch  suggest  that  whatever 
the  role  of  the  (Congress  in  developing  foreign  polie  v.  the 
President  has  far  more  practical  power  over  foreign  pol¬ 
icy  than  (Congress.  Institutional  advantages  include  the 
abilitv  to  set  the  foreign  poliev  agenda  and  access  to 
infc^rmatioti  through  embassies  and  the  intelligence  agen¬ 
cies. 

What  is  the  weight  of  the  argument  against  the  con¬ 
stitutional  powers  granted  to  (Congress?  Ehere  are  four 
practical  implications  for  the  division  of  powei  s  and 
responsibilities  between  ibe  two  branches:  (1)  I  he  Ihesi- 
dent  is  the  voice  of  the  nation  in  foreign  af  fairs.  Eo  the 
extent  foreign  policy  consists  of  words.  Presidents  do 
make  foreign  policy.  A  President's  responsibilitv  for  artic- 
tilating  foreign  poliev  does  not  implv  that  (Congress  is 
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prohiliiled  from  doing  so,  hut  the  resources,  interests, 
and  institutional  constraints  on  the  legislative  branch  sim¬ 
ply  make  it  less  al)le  to  perform  the  function.  (2)  (Con¬ 
gress  can  effect  a  veto  of  Ihesidential  foreign  policv — 
especiallv  when  funding  is  central  to  that  policy.  (‘^)  (Con¬ 
gress  is  not  eager  to  force  a  President  to  take  positive 
action.  1  he  characteristics  of  the  institution  also  make  it 
difficult  for  (Congress  to  formulate  a  coheient  alternative 
to  Presicfential  foreign  policv.  (4)  (;t)ngres.s  is  not  in  a 
position  to  provide  effective  leadership  in  foreign  policy. 
Dav-to-day  planning,  supervision,  and  oversight  are  out¬ 
side  the  capabilities  of  (Congress.  The  institutional 
resources  and  structures  all  work  to  the  advantage  of  the 
President. 

1  bus,  while  the  institutional  advantages  distrihutetl 
by  the  (Constitution  provide  the  Presidencv  with  practical 
domination  of  foreign  policy,  they  do  not  support  a  Presi¬ 
dential  monopoly.  I  he  President  mav  articulate  the 
nation's  foreign  policy,  and  the  Piesident  may  implement 
the  nation’s  foreign  policy,  but  it  is  the  President  and  the 
(Congre.ss  that  make  a  .suslaiuahle  foreign  policv.* 

1  he  coticlusion  is  that  foreign  policv  is  not  the  sole 
prerogative  of  the  Presidencv.  Presidents  clearly  have 
decided  advantages — both  constitutionally,  institutionallv. 
atid  politically — but  not  a  monopoly.  The  power  is  clearlv 
shared  with  Congre.ss. 

At  first  glance  it  .seems  obvious- — the  President  is  ves¬ 
ted  with  Kxecutive  powers.  But  the  executive  branch 
departments  are  Joint  creations  of  the  executive  and  legis¬ 
lative  branches  and  established  by  statute.  Executive  priv¬ 
ilege  is  not  an  absolute  protection  afforded  to  all  within 
the  executive  branch.  (Congress  can  call  executive  branch 
officials  to  account  in  both  oversight  and  budget  hear¬ 
ings.  In  terms  of  the  realities  of  day-to-day  government, 

*  1  he  last  twelve  vears  or  so  of  executi\e-legislative  conflict 
over  foreign  policy  have  tended  to  be  |)laved  out  in  terms  of 
short-term  tactits — let's  win  the  next  vote — in  contrast  to  the 
theme  that  a  (oherenl  foreign  poliiv  must  he  the  product  of 
holli  branches. 
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the  Fresideney  and  the  legislative  hiaiich  are  eompetiiig 
to  control  the  permanent  government. 

While  there  is  no  denving  the  President's  exet  iilive 
powers,  the  executive  branch  departments  and  agencies 
have  a  source  legitimacv  independent  ot  the  Presidency. 
The  struggles  between  the  White  House  and  the  execu¬ 
tive  departments  are  not  simplv  a  subordinate  refusing 
the  legitimate  orders  of  a  superior.  All  take  an  oath  to 
“preserve,  protect,  and  defend  the  Cionsiitution  of  the 
United  States,”  although  most  would  not  go  as  far  as 
Douglas  MacArthui : 

1  find  in  existence  a  new  and  heretofore  unknown  and 
dangerous  concept  that  the  menilters  of  Our  armed  forces 
owe  primarily  allegiante  to  those  who  temporaril\ 
exercise  the  authority  of  the  executive  branch,  rather  ihan 
to  the  country  and  its  Uonstiiuiion  which  thev  are  sworn 
to  clef  end. - 

We  elect  foreign  policy  novices  (generally  speaking) 
to  be  President.  Rarelv  does  a  President  have  a  claim  to 
iiidependet)!  expertise  in  foreign  affairs.  Knowledge  and 
expertise  are  an  important  source  of  legitimacv  in  this 
society — and  bureaucratic  expertise  exists  independentlv 
of  the  President. 

From  both  the  standpoint  of  the  exi’cntivi'  bratuh  depart¬ 
ments  and  the  legislative  hraiicli,  the  President  is  not  the 
sole  legitimate  actor  in  foreign  affairs.  All  three  have 
legitimate  roles  in  the  formulation  of  US  foreign  policy. 

The  Institutional  D\namif  \  of  Competition 

In  the  absence  of  a  Presidential  monopoly,  the  insti¬ 
tutional  dynamics  of  the  competition  for  power  and  influ¬ 
ence  between  the  White  House,  the  (longress,  ;ind  the 
executive  branch  departments  take  tin  a  special  signifi¬ 
cance.  If  there  are  no  provisions  defining  wi.se  action  and 
no  cleat  definitions  of  appropriate  influence,  then  the 
resolution  of  the  question  of  the  legitimacv  of  White 
House  decisionmaking  in  foreign  affairs  will  depend 
upon  the  relative  powers  and  positions  of  the  three 
contending  parties. 
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This  iiiialvsis  will  proteod  along  two  lines  of  pi(|ne: 
(1)  the  charges  hv  the  executive  clepartmems  that  the 
President  and  (anigress  each  inject  theinsehes  where 
they  do  not  belong;  and  (2)  the  charges  hv  the  President 
and  the  executive  departments  that  (Congress  injects 
wheie  it  is  not  invited. 

While  scientilic  inanageinent  is  not  today’s  admin¬ 
istrative  orthodoxy,  its  influence  persists  in  the  concept  of 
“neutral  competence."  Neutral  competence,  accottling  to 
Heclo,  "consists  of  giving  one's  cooperation  and  best 
independent  judgment  of  the  issues  to  partisan  bosses — 
and  of  being  suff  iciently  uncotninille/l  to  be  able  to  do  so 
for  a  succe.ssi»)n  of  partisan  leaders.  "’ 

L  nfortunatelv,  it  does  not  work.  The  problem  with 
neutral  competence  is  not  that  it  is  impossible  to  imagine  a 
govertiment  established  accoitling  to  its  precepts.  Ihe 
problem  is  ittaintaining  it  once  it  has  been  established.  A 
stable  system  of  neutral  competence  requires  a  pet  ina- 
nent  government  that  will  provide  alternatives,  infoi  ina- 
tion,  and  advice  and  that  will  accept  ad\  ice,  weigh  the 
competing  political  stakes,  make  the  policy  decision,  and 
return  the  issue  to  the  permanent  government  depart¬ 
ment  for  implementation.  These  requiiements  are  inev¬ 
itably  undermined  by  parochialism  and  conflict. 

Organi/ational  parochialism  is  a  neutial  consequence 
of  specialization  and  division  of  labor.  Organizing  is 
predicated  on  the  division  of  large  problems  into  sub¬ 
problems  and  large  goals  into  subgoals,  f  he  creation  of 
separate  and  permanent  subunits  to  deal  with  a  particulai 
set  of  subgoals  and  subproblems  creates  a  situation  in 
which  individuals  attend  more  to  the  goals  of  their  sub¬ 
unit  than  they  do  to  the  goals  of  the  organization.  I  he 
focus  of  attention  in  a  permanent  and  professional  work 
force  creates  a  sysleni  in  which  individuals  develop  an 
identification  with  their  organizational  subunits.  As  a 
result,  the  consequences  of  alternatives  are  perceived  in 
terms  of  the  goals  of  the  organizational  subunit  rather 
than  the  larger  goals  of  the  organization.  What  a  I’resi- 
dent  receives  from  the  permanent  hureauciacv  is  not 
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innocent  inlonnation  and  advice  but  slrategicalb  pre¬ 
sented  iidormalion  l)iasecl  bv  tlie  source.  I  hus.  continuity 
and  expertise,  two  critical  elements  of  neutral  conipe- 
teuce,  produce,  instead,  an  inevitable  jiarocbial  interest. 

Viewed  from  the  other  side,  an  established  ih'iiIkiI 
(timpeletKc  is  undermined  bv  the  inevitable  changes  pro¬ 
duced  bv  the  Americati  jjolitical  system.  While  a  protes- 
sicjiial  civil  service  can  ensure  stability  among 
bureaucratic  actors,  the  political  leadership  operates 
under  a  very  dif  ferent  set  of  circumstances,  tlections 
change  leaders — and  leaders  have  interests  which  are  not 
necessaiilv  shared  bv  the  larger  organi/ation  of  the  gov- 
et  nment.  The  result  is  that  elected  leaders  and  political 
appointees  start  from  the  presumption  that  their  policy 
goals  and  political  interests  are  not  necessarily  shared  bv 
the  permanent  bureaucracy  (Newsom,  198b). 

This  analysis  of  the  internal  contradiction  of  unilml 
(ompetcnce  would  suggest  that  it  has  onlv  appeared  to 
work  because  of  limited  variation  in  the  goals  and  inter¬ 
ests  of  elected  officials.  The  ideal  of  neutral  competence 
in  foreign  policy  began  to  unravel  in  the  Kennedy  admin¬ 
istration  and  coincided  with  the  growth  in  the  power  and 
influence  of  the  White  House  ancf  National  Security 
(Council  (NSC))-  The  result  is  that  now  we  presume 
attempts  bv  the  Presidency  to  politicize  the  permanent 
bureaucracy.  We  are  where  we  are  today  because  the  nat¬ 
ural  processes  of  institutions  have  led  us  there — and  not 
because  we  failed  to  understand  the  moral  righteousness 
of  neutral  competence. 

Analyses  of  competition  between  the  branches  fre- 
t|uentlv  adopt  a  pendulum  analogy  in  which  congres¬ 
sional  assertiveness  is  seen  as  an  inevitable  and  natural 
reaction  to  a  growth  in  Presidential  power.  If  Presidential 
control  of  the  bureaucracy  is  best  understood  as  a  natural 
consequence  of  processes,  then  congressional  attempts  to 
control  the  executive  branch  departments  and  the  Presi¬ 
dency  are  best  understood  in  similar  terms. 

Modern  congressional  attempts  to  constrain  Presi¬ 
dential  policy-making  in  foreign  affairs  did  not  begin 
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with  the  1973  Wat  Powers  Resolution.  The  NS(i  began 
life  as  an  attempt  hv  an  energetic  Congress  (and  a  dis¬ 
gruntled  bureaticracv)  to  impo.se  constraints  on  an  unwill¬ 
ing  President.  I  he  NSC  was  an  attempt  to  constrain 
Presidetitial  decisionmaking  in  foreign  policy,  and  grew 
out  of  dissatisfaction  with  the  decisionmaking  style  of 
Franklin  Roosevelt,  (ientered  in  the  White  House, 
bypassing  the  establi-shed  executive  departments,  F.D.R. 
attempted  to  prevent  a  fiec]uentlv  hostile  bureaucracy 
from  undermining  his  policies.  Fruman’s  concern  that 
the  NSC  represented  a  threat  to  his  authoritv  as  Presi¬ 
dent  led  hitn  to  avoid  .NSC  meetings  until  after  the  start 
of  the  Korean  War. 

Conflict  between  the  Presidencv  atid  (iongress  is  rou- 
titie.  f  hev  are.  after  all,  both  competing  for  control  of 
the  executive  branch  departments  and  agencies.  But  the 
lecent  vigorous  attempts  by  Congress  to  constrain  Presi¬ 
dential  choices  and  to  direct  bureaucrali':  implementation 
reflect  an  institutional  response  bv  (iongiess  in  the  face 
of  increased  politici/ation  of  the  executive  departments 
by  the  President.  Politicization  means  threatening  existing 
itistitutional  jvresumptions,  agreements,  and  arrange- 
metits.  Members  of  Congre.ss  have  an  interest  in  the  exist- 
.  ing  policv  and  institutional  .irrangements  which  have 

beeti  shaped  by  decades  of  interaction  and  legislative 
action.  Simply  put,  thev  want  to  jireserve  their  influence. 
By  pressing  a  more  fjolitical  altitude  on  the  bureaucracy. 
Presidents  stimulate  a  reaction  by  the  Congress.  I  o  ask 
(iongiess  to  lefrain  from  attempting  to  constrain  Presi¬ 
dential  actions  is  to  ask  them  to  give  up  influence  in  the 
face  of  an  increa.singly  political  Presidencv. 

Much  as  in  the  case  of  neutral  competence,  the  rela¬ 
tive  peace  between  Cyongress  on  one  hand,  and  the  Presi¬ 
dency  and  the  executive  departments  on  the  other — the 
period  of  bipartisan  foreign  pt)licy — did  not  reflect  a  sta¬ 
ble  commonality  of  views  as  much  as  an  accident  of  his¬ 
tory  in  that  bipartisanship  in  foreign  policy  was  no  more 
sustainable  than  neutral  competence. 

I 
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1  he  period  of  peace  and  staf)ililv — and  it  wasn’t  all 
that  peaeeftil  or  all  that  stable — rested  on  a  zone  of  dis- 
eretion.  That  is,  (Congress  allowed  the  Presidency  and  the 
executive  departments  considerable  discretion  in  imple¬ 
menting  foreign  policy.  Such  a  large  zone  of  discretion  is 
possible  onlv  when  there  is  f  undamental  agreement  on 
the  fat  t  and  value  premises  w  hich  will  give  fnttire  deci¬ 
sions.'  rite  period  of  bipartisanship  was  a  time  when 
Members  of  Ciongress  could  grant  discretion  because  the 
outcome  was  not  likelv  to  he  too  far  from  what  would 
have  happened  had  Congress  placed  an  active  role  in  the 
process.  Legitimacy  was  conferred  by  the  continuitv  of 
interaction  between  Catngress,  the  executive  agencies,  and 
the  Presidenev.  But,  as  Presidents  claimed  strong  man¬ 
dates  from  the  electorate,  as  Presidents  campaigned 
against  the  Washington  politic.il  establishment,  as  Presi- 
detits  adopted  the  electoral  model  of  legitimate,  the 
structure  of  polity  and  interaction  as  iindermitied. 

Fundametitallv,  micromanagemetu  is  now  a  fact  of 
cotistitutional  and  political  life.  I’here  is  little  likelihood 
that  Presidents  will  defer  to  the  expertise  iti  the  exec  iitice 
departtnents,  little  likelihood  that  (iongtess  will  allow 
Ptesidetns  a  free  hand  in  foreign  policv,  and  little  likeli¬ 
hood  that  Tongress  will  not  attempt  to  control  the  execu¬ 
tive  deixirtments. 

We  could  be  approaching  a  “t raged v  of  the  com¬ 
mons”  diletnma  in  which  the  moves  to  micromanage 
prompt  a  self-destructive  spiral  of  escalating  intru.>ions. 
Fundamentally,  however,  it  is  good  the  boundaries  of 
legitimate  ac  tion  are  not  drawn  w  ith  shat  j)  pi  ec  ision — lot 
it  is  onlv  when  one  group  is  certain  of  their  powers  and 
the  other  groups  do  not  challenge  them  that  excesses  are 
inevitable.  Ciompared  to  the  alternative,  it  seems  better  to 
keep  arguing. 
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THE  TELLEC  TU  AL 
LEGACY  OF  OUR 
CONSTITUTION 

By  GREGORY  D.  FOSTER 
National  Defense  Universilv 


The  aim  oj  every  political  constitution  is,  or  ou^hl  to  he, 
first  to  obtain  for  rulers  men  who  possess  the  most  wisdom  to 
discern,  and  the  most  I’irtue  to  pursue,  the  common  good  of 
the  .society. 

— ^jaines  Madison 

Any  a  ri  EMPT  lo  adjudc.f,  the  relevanc  e  of  lhe  ideas 
of  the  Founding  Fathers  to  the  realm  of  strategymaking, 
strategic  thinking,  and  national  security  cannot  help  hut 
begin  with  a  statement  on  the  intellectual  prowess  of  our 
forebears. 

Individually  and  collectivelv,  the  Founding  Fathers 
were  legitimate  intellectual  heavyweights.  Flenry  Steele 
Commager,  in  his  excellent  study.  The  Empire  of  Reason, 
accorded  the  founders  the  appellation  of  philosophes  (to 
both  compare  and  distinguish  them  from  the  eighteenth 
century  f  rench  intellectual  counterparts).  Whereas  the 
philosopher  was  a  scholar,  a  savant,  one  who  devoted 
himself  single-mindedly  to  the  search  for  truth  that  was 
both  universal  and  permanent,  the  philosophe  was  inter¬ 
ested  chiefly  in  those  truths  that  might  be  usef  ul  here  and 
now.  Whereas  the  philosopher  was  preoccupied  with  the 
mind  and  the  soul  of  the  individual,  the  philosophe  was 
more  concerned  with  society  than  with  the  individual, 
and  with  institutions  rather  than  with  ideas.  Whereas  the 
philosopher  constructed  systems,  the  philosophe  formu¬ 
lated  programs.  What  distinguished  the  philosophes 


13 


14 


(.KK.ORV  1).  I-OSl  KK 


fvcrvwlierc  was  a  coininilint-nl  lo  llic  immediate  and  the 
practical — goceinmenl,  law,  the  penal  code,  censoiship, 
slavery,  religious  bigotry. 

1  hese  were  men  of  both  ideas  and  action.  Little  won- 
clei  that  Jefferson  characterized  the  Lonstitntional  (>on- 
\ention  as  “an  assembly  of  demigods.”  or  that  Madison 
noted,  "  I  here  never  was  an  assembly  of  tnen,  charged 
with  a  gieat  and  arduous  trust,  who  were  more  puie  in 
their  motives,  or  more  exclusively  or  anxiously  devoted  to 
the  objec  t  committed  to  them." 

I  he  Founding  Fathers  had  a  f  nllv  integrated  world 
view  that  endtodied  scienc  e,  philosophy,  histoi  v,  law. 
religion,  and  politics.  They  were  students  of  all  these  dis¬ 
ciplines  and  believed,  with  Montest]uieu,  that  the  fnnda- 
mental  principle  of  republican  government  was  virtue. 
Though  believing  generally  in  the  classical  notion  of  vir¬ 
tue,  they  stopped  short  ofmaking  it  a  foundation  stone 
of  the  Constitution.  Fheir  ideal,  nonetheless,  was  a  plu¬ 
ralistic  society,  governed  more  by  qualities  of  citizen 
c  haracter  than  by  public  rules. 

Pinally,  the  Founding  Fathers  weie  steeped  in  the 
lessons  of  history  but  with  a  definite  eve  to  the  future. 
Focc|ueville’s  observations  led  hitn  to  conclude  of 
America, 

Deinoc  ratic  nations  care  but  little  for  wliat  has  been.  Inn 
they  are  haunted  by  visions  of  what  will  be;  in  this  di.scre- 
tion  tlieir  uidsounded  imagination  grows  and  dilates 
beyond  all  measures —  Democracy,  which  shuts  the  past 
against  the  poet,  opens  tlie  future  before  him. 

/,cgc//bw  and  Hiiiraix  run 

I  he  Fcntncling  Fathers  subscribed  to  the  notion  that 
government  should  be  constituted  on  the  basis  of  laws 
rather  than  of  men — an  objective  standard  of  right 
behavior  designed  to  curb  the  innate  passions  of  man  and 
to  protect  the  citizenry  from  tyranny  and  despotism. 
Fhey  believed,  with  Aristotle, 

He  who  bids  the  law  rule  mav  be  cleemc'd  to  bid  (iod  and 
Reason  alone  rule,  t)iil  he  who  bids  man  rule  .idds  an 
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fieiiu'iii  «)i  ilu-  bfiisi;  lor  (ifsiif  is  a  wild  beast,  and 
|)assi()ii  |K'r\eits  ilu-  minds  ol  nilers,  t'\eii  wlien  i1r'\  are 
die  best  oi  men.  l  lie  Itiu  is  reason  unafteeied  bv  desire. 

I  he  (anistitulion,  then,  as  I  he  '‘siipreine  law  of  the 
land,  "  was  to  be  the  litnil  woid  in  all  inatteis  ol  govei  - 
lumee.  ()\et  time,  ;is  historian  Kdmnnd  Moigttn  has 
noted,  it  has  ttiken  on  the  th;naeiei  ol  holv  writ,  enibodv- 
ing  all-hnt-eternal  veiities.  But  il  the  Founding  Fathers 
are  the  piophets  and  apostles  ol  |)opnl;n  soveieignt\,  he 
notes,  theti  the  members  ol  the  .Supreme  (amri  are  its 
high  |)riests. 

john  MarshitlFs  lamons  opinion  in  Mtirhinx  e. 
Miiilisdu  lirml\  estttblished  the  prineiples  ol  jndieial 
leview;  "It  is.  emphaliealiv,  the  pioviiue  and  dntv  ol  the 
[ndicitil  Deptn  tmeni  to  s;iv  what  the  law  is."  More  than  a 
centnrv  lalei.  (ihiirles  F.vans  Hughes  would  assert  that 
the  t'.onsliintion  is  what  judges  say  it  is,  tmd  the  Jndiciai  \ 
is  the  sateguaid  of  our  liberty  and  pi  <)|)ertv. 

I  hits,  jurists  bec  ame  the  "sec  uhn  hermeneuts"  of  out 
society,  uniciuely  cinalilied  to  interpret  the  “truth"  ;is  pre- 
sci  ibecl  by  law.  I  his  assumed  itcldetl  signilicance  in  that, 
over  lime,  we  became  an  increasingly  litigious  society, 
totally  entimoied  with  the  law  as  the  solution  to  all  prob¬ 
lems.  Foclav,  we  sutler  from  a  nationtil  disease  that  Bay¬ 
less  Mannitig  hits  termed  "hv  pet  lexis" — the  pathologicttl 
condition  caused  by  an  oyeractive  hiw-malcing  gland. 

r  ite  liuniticiUions  of  this  ;ne  two-lold.  First,  legalism 
has  come  to  dominate  our  ajtpioach  to  problem  solving 
and  has  even  a(  lee  ted  how  we  think.  1  he  law,  in  its 
emphasis  on  ettses  is  particularistic  or  tilomistic,  and  in  its 
emphiisis  on  prc-cedenl  is  b;ic  kward  looking  and  static  in 
orientation,  two  tittributes  that  ate  not  particularly  con¬ 
ducive  to  stiategic  thinking.  Second,  on  our  overreliance 
on  juiists  as  secular  hermeneuts,  we  htive  abiogated  our 
civic  responsibilities  and  our  intellectual  responsibilities. 
Our  ability  to  engage  in  c  i  itical  letisoning,  accorditiglv, 
has  atrophied  while  enu  desire  to  do  so  has  yirtuiillv 
disappeared. 
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riif  problem  with  all  this  is  as  (lescribed  l)v  Jethii' 
iaebermaii  in  his  Itook  The  EndiDing  Constitution: 

riie  (laiigei  is  not  merely  that  the  judges  will  ihwai  i 
majoi  it\  will.  A  far  more  insidious  peril  is  that  we  will  for¬ 
get  as  a  |)eopie  tlie  tailing  of  polities  and  the  neeessitv  of 
political  action.  |uclic'ial  review  mav  sap  the  tnoral  setise 
that  we  the  people  are  responsible  for  the  eotiduct  of  pub¬ 
lic  affaits  and  that  what  we  and  our  represetittitives  do 
tiiatters. 

Itifatiiation  with  the  law  also  prociueed  and  nurtured 
a  phetiotnenon  that  drives  the  wheels  of  government 
today  Intt  that  was  hardly  foreseen  in  its  totality  by  the 
founditig  fathers;  bureaucracy.  German  sociologist  and 
political  economist  Max  Weber,  the  “father  of  bureauc¬ 
racy. "  told  us  that  bureaucracy  in  its  ideal  type  embodies 
<t  legalistic  put  ity,  where  officials  are  subject  to  strict  sys¬ 
tematic  coutiol  and  discipline  and  enforce  the  law  “with¬ 
out  hatred  or  passion  and  hence  without  affection  or 
enthusiasm.”  Bureaucracy  emerged  out  of  the  need  for 
mote  predictaf)ility,  order,  and  precision  in  the  manage¬ 
ment  of  private  and  public  enterprises.  Its  hallmarks  are 
efficiency,  specialization,  routinization,  hierarchy,  and 
stric  t  I  ules  or  procedures.  Though  characterized  bv  some 
as  institutionalized  rationality,  it  is  not:  it  is  in¬ 
stitutionalized  procediiralism — a  breeding  ground  for  cri¬ 
sis  tnanagement  and,  thus,  the  antithesis  of  strategic 
thinking. 


Moralism  and  Ideology 

Reverence  for  the  law  contributed  no  less  to  the 
moralistic  side  of  the  Founding  Fathers  than  to  their 
purely  legalistic  side,  for  as  society  was  to  be  governed  bv 
civil  laws,  man  in  his  pristine  state  already  was  governed 
bv  the  laws  of  nature.  In  the  words  of  Rous.seau, 

In  \aiii  do  we  seek  freedom  under  the  powei  of  the  laws. 

I  he  laws!  Where  is  there  any  law?  Where  is  there  anv 
tc  spec  t  foi  law?  Undei  the  name  of  law  von  have  evei  v- 
where  seen  the  rule  of  self-interest  and  iniinan  passion, 
lint  the  eternal  laws  of  nature  and  of  ordei  exist.  For  the 
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wist*  Ilian  tlie\'  take  the  jilace  ot  positixe  law;  iliev  are  writ¬ 
ten  in  the  depths  of  liis  heart  hv  eonsciente  and  reasons; 
let  fiini  otxw  iJiese  laws  and  lie  tree;  tor  tliere  is  no  slave 
blit  the  evil-doer,  tor  lie  alwavs  does  evil  against  his  will. 
Lihertv  is  not  to  he  toniid  in  anv  tdriii  ot  goveriinient.  she 
is  ill  the  heart  ot  the  tree  man.  he  hears  her  willi  him 
evervAvhere. 


riioLtgh  we  now  have  eoine  to  he  l  egarded  tnore  as  a 
secular  nation,  the  moralistic  tone  of  Rousseau  and  the 
CionstitLition — einhodied  most  notahlv  in  the  espousal  of 
liberty,  equality,  and  justice — deiived  from  strong 
religious  roots.  John  Diggins  observes  that  the  role  of 
religion  in  the  Founding  Fathers’  thought  is  as  complex 
as  it  is  ironic.  The  irony  lies  in  the  curious  fact  that  those 
who  remained  under  the  influence  of  Calvinism  and 
Flume — Adams,  Hamilton,  and  Madison — doubted  the 
vital  importance  of  religion  in  preserving  the  Republic, 
whereas  those  who  remained  tree  from  a  concern  for 
sin — Washington  and  Jefferson — often  looked  to  religion 
as  one  of  the  foundations  of  political  morality. 
Washington  maintained. 

Of  all  the  dispositions  and  habits  which  lead  to  political 
prosperity,  religion  and  nioralitv  are  indispensable  sup¬ 
ports _ let  us  with  caution  indulge  the  su|iposition  that 

moralitv  can  he  maintained  without  religion.  Whatever 
may  be  conceded  to  the  influence  of  refined  education  on 
minds  of  peculiar  structure,  reason  and  experience  both 
forbid  us  to  expect  that  national  nioralitv  can  prevail  in 
exclusion  of  religious  principles. 

The  relationship  between  reason  and  the  passions 
that  derive  from  morality  was  central  to  the  thinking  of 
the  Founding  Fathers.  Hume's  view  on  the  subject  is 
probably  most  telling: 

Since  morals  ...  have  an  influence  on  the  actions  and 
affections  it  follows,  that  they  cannot  be  deriv'd  from 
reasons;  and  that  because  reason  alone,  as  we  have 
alreadv  prov'd  can  never  have  any  stit  h  influence.  Morals 
excite  passions,  and  produce  or  prevent  actions.  Reason 
of  itself  is  utterly  impotent  in  this  particular.  1  he  rules  of 
moralitv,  therefore,  are  not  conclusions  of  our  reasons. 
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It  is  tliat  ket-n  inoiaiistic  fervor  that  also  feeds 
o^\ — a  fac  t  that,  as  with  legalism  and  hureaiu  rae\ ,  came 
most  clearly  into  focus  in  the  crusading  tempeiament  of 
W’oodrou  Wilson.  W'haiexei  form  idc'ologc  ma\  take--be 
it  Marxism-Leninism,  anticommunism,  free  enterprises, 
ot  simplv  dissent  (the  ideology  that  drove  the  Founding 
Fathers) — it  is  a  phenomenon  that  completeh  under¬ 
mines  reason  and  rational  thought.  .\s  .Marx  himself 
noted,  'Ideolog)  is  the  illusion  of  an  epoch." 

Ideology  draws  formal  discourse  into  what  Clifford 
(iaert/  termed  “maps  of  prohlematic  social  realitc  ,"  those 
shifting  patterns  of  values,  attitudes,  holies,  fears,  and 
opinions  through  which  people  perceive  the  wc'ilcl  and  hv 
which  they  are  led  to  impose  themsehes  upon  the  world. 
Ideology  is  a  powerful  belief  system  that  distorts  reality, 
blinds  its  adherents  to  facts,  and  negates  the  critical  fac¬ 
ulties  altogether.  As  suclt.  it,  too.  like  tlie  c  l  isis  mentality 
that  bureaucracy  engenclets,  is  antithetical  to  stiategic 
thinking. 


(.unscul 

That  seminal  phrase  of  Jef  ferson's  in  the  Declaration 
of  Inclepenclence —  “governments  are  instituted  among 
men,  deriving  their  just  powers  IVoin  the  consent  of  the 
govei  iied” — was  a  centrai.  though  implicit,  premise  of  the 
(ionstitution.  I  he  idea  came  clown  to  Jef  ferson  f  rom 
John  I.ocke,  who  averred. 

Since  a  rational  creamre  cannot  l)e  sn|)posecl.  when  free, 
to  put  himself  into  snitjection  to  another  for  his  own  harm 
...  prerogative  can  l)e  notlting  but  the  ))eople's  })einiitling 
their  rulei  s  to  do  several  tilings  of  theii  own  tree  c  hoice 
where  tlie  law  was  silent,  and  sometimes,  too  against  tlie 
cliiect  letter  of  the  law.  lor  the  public  good  and  their 
acciuiescing  iti  it  when  done. 

This  basic  principle  cd  consent  was  that  the  few 
would  goveiii  the  many  (the  implicit  premises  being  that 
the  few  were  c|ualified  to  do  so,  and  that  the  manv  were 
distinctly  unc|ualified).  According  to  Rousseau, 
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If  we  take  the  tei  iii  in  the  striet  sense,  thei  e  nevei'  has 
Iteeti  a  real  deinneiaes,  and  tliere  tieser  will  he.  It  is 
agaitist  the  tiatnral  order  lor  the  manv  to  go\ern  and  the 
few  to  be  goserned. 

Repiiblicati  govei  iinient  was  loiindetl  oti  tliis  bifiiica- 
tion  of  tlie  jjoliev.  As  Madison  noierf  in  Federalist .  \'o.  10, 

I'he  two  great  points  of  diflereiue  between  a  deinotracA 
and  a  repnltlie  are:  first,  tlie  delegation  of  the  gosern- 
nient,  in  tlie  latter,  to  a  small  nnniher  of  liti/ens  elected 
by  ilie  test;  secondlv,  the  greater  the  innnher  of  citi/ens. 
atid  tlie  greater  s[)here  of  conntiA,  over  whicli  the  latter 
may  lie  extended.  The  eliect  of  the  f  it  st  dif  ference  is.  on 
the  one  hatid,  to  refine  and  enlarge  the  puhlii  views,  hv 
passing  them  tfirongh  tlie  medium  of  a  chosen  hodv  of 
citi/etis,  wtiose  wisdom  mav  liest  tliscerti  the  true  interest 
of  their  conntrv,  and  whose  patriotism  and  love  of  justice 
will  lie  least  likelv  to  sacrifice  it  to  temporarv  or  paitial 
cotisideratiotis. 

Iti  effect,  what  the  republican  form  ol  government 
and  the  idea  of  consent  did  was  to  legitimi/e  political  ine¬ 
quality.  Montes(|tiiett,  iti  his  Spirit  of  Laws,  noted  that,  "In 
the  state  of  nature  ...  all  men  are  born  e()ual,  but  thev 
catmot  continue  in  this  equality.  Society  makes  them  lose 
it,  and  thev  recover  it  onlv  In  the  piotection  of  the  laws." 
Inleresiitiglv,  Motnesquieu  made  a  compatison  that  foc- 
queville  also  would  make  later — that  concerning  the 
equality  that  obtains  in  republican  and  despotic  regimes; 
in  the  lot  met ,  men  are  ecjual  because  tbev  ate  every¬ 
thing,  iti  the  latter  because  thev  are  nothing.  But  Montes- 
cptieu  goes  on  to  observe  that  the  princi|jle  of  democracy 
is  corrupted  evei  v  bit  as  much  when  there  is  too  much  of 
it  as  wheti  there  is  none  of  it.  Why?  Because  the  people 
want  to  manage  evei  vthing  for  themselves,  to  debate  foi 
the  senate,  to  execute  lor  the  magistrate,  and  to  decide 
for  the  judges.  The  great  advantage  of  representatives  is 
their  capacity  for  discussing  public  affairs,  an  activity  tor 
which  the  people  collectively  are  extrenielv  unfit. 

Fhus,  the  popularity  of  republican  government  and 
the  consent  principle  among  the  Fountlers  was  dtie  to  a 
generally  low  opinion  ol  human  natuie.  History  had 
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taugtil  our  foielu-ars  that  men  were  basically  creaiures  ol 
ambition,  passion,  pride,  envy,  intemperance,  gieed.  and 
iiu onsisteiu  V — liardly  perfectible  enough  to  conduct 
themselves  collectively  with  j)!  udencc,  dignity,  honor, 
virtue,  aitd  magnanimity. 

Hamilton  was  most  aceibic  in  liis  view  of  mankind — 
man  being,  in  his  mind,  "ambitious,  vindiclive,  and 
rapacious.  Why  has  government  been  instituted  at  all' 
he  asked.  “Because  the  passions  of  men  will  not  conform 
to  the  dictates  of  rea'ic'ii  and  justice,  without  constraint." 
Madison,  too,  shared  this  view;  “But  what  is  government 
itself  but  the  greatest  of  all  reflections  on  human  nature' 
fl  men  were  angels,  no  government  would  be  necessary." 

[ef  ferson  was  relatively  alone  in  adhering  to  his 
belief  in  the  sanctity  of  the  people.  In  his  Xotcs  on 
\  'ni^inia.  he  opined, 

111  e\er\  governnient  on  earth  is  some  trace  of  human 
weakness,  some  germ  of  corruption  and  degeneracy, 
which  cunning  will  discover,  and  wickedness  insensibly 
open,  cultivate  and  improve,  t'.vevy  govevmnent  degener¬ 
ates  w  hen  trusted  to  the  rulers  of  the  people  alone.  1  he 
people  ihemselves  therefore  are  its  onlv  safe  depositories. 
.\ucl  to  render  even  them  safe,  their  minds  must  be 
improced  to  a  certain  degree. 

fefferson  assumed  that  if  the  people  are  to  be 
ec|uipped  to  perform  their  civic  duty,  goyernmeni  must 
unclei  take  to  educate  them: 

1  know  of  no  safe  depository  of  the  ultimate  power  of  the 
society  but  the  people  themselves,  and  if  we  think  them 
not  enlightened  enough  to  exercise  their  control  with  a 
wholesome  discretion,  the  remedy  is  not  to  take  it  from 
them,  but  to  inform  their  discretion. 

Histot  ian  Kdmtind  Morgan  observes  that  the  Cionsti- 
tution  has  become  the  will  of  the  people  only  by  virtue  of 
an  unspoken  agreement  to  accept  it  as  such,  an  agree¬ 
ment  expiessed  in  a  continuing  tncit  (and  frecpientlv 
uninioi  inetl)  acc^uiescence  rather  than  in  any  explicit  dec¬ 
laration  at  a  particular  time  and  in  a  particular  place. 
Herein  lies  the  crucial  qualitative  difference  betweeti 
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consent  and  consensus.  Clonseni  feeds  on  tacit  acc|nies- 
cence — an  intelleetiiallv  l)enninl)ing  enter|)iise.  (ion- 
sensus,  in  contrast,  is  the  liindainental  concomitant  of 
strategy  and  rec|uires  active  itivolveinent. 

[  here  are  more  than  a  lew  among  us  who  would 
make  tlie  fatuous  claim  llial  exeic  ising  the  right  to  vote  is 
llie  eiti/en’s  means  ol  political  involvement,  ol  "hacing  a 
say"  in  public  poliev.  .As  Hendric  k  Hei  t/herg  notes,  liow- 
ever,  voting  in  the  L'nited  .States  is  puieh  a  cixic  sacia- 
tnent — a  ritual  of  faith,  not  an  exercise  ol  politic  al  power. 
VV  lien  we  vote  for  a  candidate  to  represent  ns  in  Con¬ 
gress,  we  cannot  be  sure  ol  having  an  opportunitv  to  \ote 
tor  someone  to  repi  esent  our  ])c)int  ol  v  iew.  .Moreox  ei . 
merely  voting  someone  into  office  gives  ns  relativelv  little 
control  over  the  policies  lie  or  she  pnrsnes  or  snppoi  ts. 

War  (intI  Pcao' 

It  is  easy  to  see  how  our  forelieais  mav  have  been 
influenced  by  two  dilTerenl  conceptions  of  war — the 
more  or  less  traditional  conception,  as  at  tic  iilated  bv 
Rousseau,  to  which  we  continue  to  subscribe  today  and 
the  relatively  more  robust,  though  also  mote  cynical, 
conception  of  Hobbes. 

Rousseau  said,  “War  ...  is  a  relation,  not  between 
man  and  man,  but  between  .State  and  .State,  and  individ¬ 
uals  are  enemies  only  accidentally,  not  as  man.  not  even 
as  citizens,  but  as  soldiers;  not  as  members  of  theii  coun¬ 
try,  but  as  its  defenders.  Finally,  each  .State  can  have  lot 
enemies  only  other  .States,  and  not  men." 

Judging  fiom  the  manner  in  which  matteis  of  wai 
were  treated  in  the  Fed  era  I  is  I  papers,  print  ipallv  under 
the  pen  of  Hamilton,  the  pievailitig  conceiJtion  was  that 
of  the  use  of  military  force  between  In  numeious 

instances,  Hamilton  spoke  of  man's  bellicosity  and  thus 
the  inev  itability  of  war;  in  Federalist.  No.  b,  lot  example. 

To  look  for  a  continuation  ol  harmony  between  a  niimiK  i 
of  independent,  untonnected  soveieignties  in  the  s.ime 
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tieigliboi  hood,  would  be  lo  disiegaid  tlie  uniform  course 
of  human  events,  and  to  set  at  defiance  the  accnmnlated 
experience  of  ages. 

Providing  tor  the  common  defettse  therefoie  invited 
militar\  preparedness  {Federalist,  No.  23); 

The  authorities  essential  to  the  common  defence  are 
these:  to  raise  armies;  to  build  and  equip  fleets;  to  pre¬ 
scribe  rules  for  the  goverment  of  both;  to  direct  their 
operations;  to  provide  for  their  support.  These  powers 
ought  to  exist  without  limitation,  because  it  is  impossible 
tct  foresee  or  define  the  extent  and  variet\  of  national 
exigencies,  or  the  correspondent  extent  and  varietv  of  the 
means  which  may  be  iieces.sary  to  satisfx  them. 

The  danger,  of  course,  lay  in  tlie  threat  to  libertv 
implicit  in  standing  armies  {Federalist,  No.  8): 

Safety  from  external  datiger  is  the  most  powerful  diiector 
of  national  conduct.  Even  the  ardent  love  of  libertv  will, 
after  a  time,  give  way  to  its  dictates.  The  violent  destruc¬ 
tion  of  life  and  property  incident  to  war.  the  continual 
ef  fort  and  alarm  attendant  on  a  state  of  continual  danger, 
will  compel  nations  the  most  attached  to  libei  ty  to  resort 
for  repose  and  security  to  institutions  which  have  the 
tendency  to  destroy  their  civil  and  political  rights.  I  o  be 
more  safe,  they  at  length  become  willing  to  run  the  risk  of 
being  le.ss  free. 


Secrecy:  The  Ultimate  Intoxicant 

Finally,  there  is  value  in  looking  at  how  the  Founding 
Fathers  viewed  secrecy,  for,  though  espousing  a  societv  in 
which  openness  would  provide  ati  antiilote  to  tyranny, 
they  set  a  precedent  for  quite  different  piactices.  Iti  fact, 
prior  to  becoming  Chief  Justice,  John  Marshall,  speaking 
in  1800  before  the  House  of  Representatives,  captured 
the  tenor  of  the  times  then,  no  less  than  tiow: 

The  tiature  of  transactions  with  fdreigti  nations  ... 
requires  caution  and  unity  of  design,  and  their  success 
frequently  depends  on  secrecy  atid  dispatch. 

Earlier,  following  the  War  of  Independence.  Ceorge 
Washington  had  ob.served. 
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1  hf  iK'cessitv  tor  procuring  good  intelligence  is  apparent 
anti  need  not  he  lurtliei  urgetl — all  that  leinains  tor  me 
to  add  is  that  you  keep  the  whole  matter  as  secret  as  possi¬ 
ble.  For  u|)on  secrecy,  success  depentls  in  most  enterprises 
ot  the  kind  and  tor  want  ot  it  they  are  generally  defeated 
however  well  planned. 

VVashingtoti  also  was  instrumental  in  gaining  agree¬ 
ment  to  keep  the  deliberations  of  the  (Constitutional  (Con¬ 
vention  entirely  secret,  “(tentlemen  agreed"  not  to  .speak 
or  write  of  what  was  going  on  until  it  was  over.  (Other¬ 
wise,  it  was  believed,  candor  woukl  have  been  impossible, 
and  the  threat  of  deadlock  due  to  public  support  of  dissi¬ 
dents  heightened.  Jef  ferson,  away  on  ministerial  duties  in 
France,  was  furious  when  he  learned  of  the  rule.  He 
argued  by  mail  that  the  debates  should  be  open. 

Fhere  is  great  irony,  and  perhaps  a  touch  of  hypoc¬ 
risy,  in  Jef  ferson’s  position.  When  he  entered  the  Presi¬ 
dency,  he  pledged  to  return  the  government  to  the 
original  principles  of  the  (Constitution.  His  administra¬ 
tion,  however,  reflected  an  episodic  pattern  of  behavior 
to  circumvent  constitutional  structures  that  did  not  suit 
him.  In  1801,  for  example,  he  issued  secret  orders  to  a 
naval  sciuadron  to  “chastise”  the  Barbary  pirates  in  the 
Mediterranean  for  looting  American  merchant  ships;  he 
did  not  notify  (Congress  for  more  than  six  months — and 
then  in  his  first  annual  message.  Two  years  later,  he  pur¬ 
chased  Louisiana  for  $15  million  from  Napoleon  before 
(Congress  had  appropriated  funds  for  the  purpose. 

Thus,  there  is  quite  a  sterling  heritage  for  the  secrecv 
that  has  become  such  a  commonplace  feature  of  the 
national  security  state  today,  (iarry  Wills  notes. 

The  wartime  justification  of  secrecv  used  to  run  this  wav; 

I  he  citizens  must  be  kept  in  the  dark,  as  a  necessarv  evil, 
in  order  to  keep  the  enemy  from  ktiowing  what  one’s 
((nmtrv  is  doing  and  taking  action  on  the  basis  of  that 
ktiowledge.  I  he  modern  presidency  takes  the  means  and 
makes  it  the  end:  I  he  citizens  are  kept  in  the  dark  about 
what  the  enetny  already  knows,  lest  the  citizens  take  action 
to  stop  their  own  government  from  doing  things  they 
disapprove  of. 
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rill'  .\'/ilioiull  Sirtii  il\  State  I  ada\ 

For  40  \cars  now,  siiuc  the  passatre  of  ific  National 
So(  iii  il\  Act  of  104  7,  tlie  I'nitcd  States  has  Iceen  a 
national  scc  in  ilv  state.  Ovet  a  period  of  font  decades.  \  ir- 
tnallv  out  everv  thought,  word,  and  deed  iiave  been 
gnicled  l)\  an  ovet  weening  eoneei  n — some  would  say  an 
obsession — with  national  seeniitv  and  seciecv.  The 
implications  of  this  state  of  alfaii  s  are  more  than  a  little 
difficult  to  grasp  because  even  the  act  that  bore  its  name 
did  not  \entnre  to  define  iitiliotittl  senility.  As  a  conse- 
(]nence,  the  term  has  Iteeome  all  things  to  all  people.  \et 
nothing  of  essence  to  anvone- — more  an  e.x  pu.sl  fitelo 
I  ationali/ation  lor  behaviors  bin  eaiic  i  atic .  political,  and 
ideological  in  origin  than  a  meaningful  guide  to  effective 
a(  tion  on  the  world  stage. 

I  he  National  .Sec  urity  Ac  t  itself  foe  used  on  sti  uc  tural 
changes — the  creation  of  a  National  Militarv  Kstablish- 
nient,  a  .National  Security  (anmcil.  and  a  (ientral  Intel- 
ligetice  Agetic  V — in  seeking  "to  provide  a  c()m|)rehensive 
progi  atn  lot  the  future  seeuritv  of  the  United  Staves  '  and 
"to  ptot  icle  fot  the  establishment  of  integrated  polic  ies 
and  ptocedures  for  the  departments,  agencies,  and  func- 
tiotis  of  the  (iovernment  lelating  to  the  iiiitional 
secuiitv.  "  .\lthough  the  institutional  framework  lor  the 
national  secuiitv  state  was  put  in  place  in  1947.  the 
underlving  ethos  that  would  perpetu.ite  its  existence  was 
not  then  cleailv  enunciated,  f  he  basic  tenets  would  be 
codified  toiinally  only  three  veais  later  with  the  submis¬ 
sion  b\  the  .Secretaries  of  .State  and  Defense  of  NSfi-fiS  to 
the  National  .Sc-eurilv  (Council. 

.NSU-bS  juxtaposed  the  determination  of  the  I Hitecl 
States  to  (a)  maintain  the  es.sential  elements  of  indixidual 
Ireeclom  as  set  forth  in  tlie  ('.onstilution  and  bill  of 
Rights,  (b)  create  conditions  under  which  out  free  and 
clemoc  iatic  svstem  can  live  and  prosper,  and  (c )  fight  if 
nec  essai  V  to  defend  out  wav  of  life,  agiiinst  what  was 
adjudged  to  be  the  fundamental  design  of  those  in 
coiitiol  of  the  .Soviet  L'nion  and  the  intei national  (ann- 
munist  movement:  "tlie  complete  subversion  oi  lot  cable 
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(IcsIi'iK  tioii  of  the  niaehinerv  of  govenimeiil  and  sii  lu  - 
liire  of  ,soi  iet\  in  tlie  eouniries  of  tfie  non-So\  iel  world 
and  their  replacement  In  an  a|)paratn.s  and  strut  tin  e  stih- 
,sei\ient  to  and  controlled  from  the  Kremlin.  "  In  diarai- 
tei  i/ing  America  as  the  pi  inci])al  center  of  pow  er  in  the 
non-Soviet  world,  as  the  hnlwark  of  opposition  to  Sosiet 
expansion,  and  as  the  principal  enemv  whose  integrit\ 
and  vitality  must  he  subverted  or  destroyed  b\  one  means 
or  anothet  if  the  Kremlin  is  to  achieve  its  Inndamenial 
design,  NS(^68  specified  three  overarching  objectives  for 
the  United  States:  (I)  To  make  ourselves  strong,  both  in 
the  wav  in  which  we  affirm  our  values  in  the  conduct  of 
out  natiotial  life,  and  in  the  development  of  our  militaiw 
and  economic  strength.  (2)  To  lead  in  building  a  siu- 
cessfully  functioning  political  and  economic  system  in  the 
free  world.  It  is  only  bv  practical  aliii  niation.  abroad  as 
well  as  at  home,  of  our  essential  values  that  w  e  can  pi  e- 
set  ve  out  owti  ititegritv.  in  which  lies  the  real  frustration 
of  the  Kremliti  design.  (S)  To  foster  a  f  undameni.d 
change  iti  the  nature  of  the  Soviet  system,  a  i  hangi 
towaid  which  the  frustration  of  the  design  is  tlie  first  and 
pet  flaps  tlie  most  important  step. 

NS(]-f)S,  though  classified  and  hidden  f’oin  publit 
view  until  it  was  declassified  bv  I’resi(fential  national 
secui  itv  adviset  Henrv  Kissinger  in  1975.  cast  in  toncrete 
what  has  lieen  the  unifying  theme  for  the  (ondiui  of 
international  affairs  bv  every  L  .S  administration  from 
I  ruman  to  Reagan:  the  containment  of  i ommunism.  Ii 
provided  the  rai.son  d’etre  foi  the  institutional  Itamework 
of  the  national  security  state  established  bv  the  National 
Security  Act.  If  N,S(i-()8  defined  the  ends  towatd  whidi 
America's  postwai  ef  forts  were  to  be  directed,  then  l  et  - 
tainly  the  National  .Securilv  .Act  piesiribed  the  institu¬ 
tional  means  to  lie  employed  for  attaining  siu  h  ends.  1  he 
irony  that  the  provision  of  the  means  jireietfed  the  s|)e(i- 
flcation  of  the  ends  perhaps  would  have  been  lost  to  pos¬ 
terity  hiul  it  not  been  lor  the  |)erveision  of  me. ms  ,md 
ends  repi  esented  bv  the  1  ran-t out t  ;i  st  .tnd.d  th.ii 
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oc  t  upicd  imu  h  of  Ainci  it  .is  altfiilion  ilnou^limii  tlie 
first  lialt Of  1987. 

\\  hether  l)\  divine  prosideiue  or  simj)l\  a  tosinic  roll 
ol  the  dice,  the  irruption  of  the  Iian-iotitni  liasto  in  1987 
was  fortnitons;  a  tiisis  fianied  1)\  the  lOth  atnit\eisar\  of 
the  .N'ation.d  Setniitv  .\tt  and  the  ‘JOOtli  .inni\ersar\  of 
the  L’S  C'.onstitntion.  Anvone  wlio  wittiessed  even  a  small 
jjortion  ol  the  eonstilnlional  he.n  in,t(s  oti  this  sordid  affair 
received  both  an  nnexpeciedlv  v.iluable  lesson  iti  civics 
and  a  glimpse  at  the  mentalitv  that  sjvavvned  and  has  been 
fnrthei  tuntnred  bv  the  natiotial  securitv  state.  I  he  vear 
1987  therefore  has  special  meaning,  lot  it  prompts  ns  to 
step  back  f  rom  the  i.av  and  take  stoc  k  of  whei  e  we  have 
fieeii  ;rs  a  tiation,  where  we  are,  .md  v\  hei  e  vec  .iic'  going. 

The  (iotistitiition  is  a  wav  of  life.  <i  cutiget  ies  of 
values  tluit  sets  the  entire  moral  ;md  legal  tone  for  what 
.\tneric;t  was  metmt  to  be  bv  its  toitttdeis.  Whether  we 
re;ili/e  it  or  tiot,  the  Constitution  suffuses  the  verv  warp 
tind  woof  Of  .American  life.  As  Hetnv  Clav  tem.nked  in  a 
januarv  18,70  speech  betove  the  Senate,  "  The  (..onstitvi- 
lion  ol  the  I’nited  .Sttites  was  tnade  not  tneielv  for  the 
getiertttioti  that  then  existed,  but  lor  postetitv  — 
utilitnited,  undefined,  endless,  peipettial  postetitv."  It 
this  is  so,  it  the  Constitution  was  intended  to  l)e — or, 
tfuough  titne,  has  siinplv  Ivecome — a  living  document,  we 
tnust  ask  ourselves  how  well  it  vvexu  s  in  the*  tenor  of  mod¬ 
ern  tittles.  More  |>ieciselv.  we  must  ask  wh.it  relatiotiship 
tfieie  is  atid  sltould  lie  between  c otistitutionalitv  and 
tialional  sec  uritv.  for  as  the  foi  tiiei  etnbodies  the  values 
we  cheiish  and  the  political  appaiatus  bv  which  we  live, 
tlie  lattet  tellects  the  pecnliarlv  dem.itiding  natuie  of  the 
cotitetnpoi arv  iiitei national  envii omnent. 

rite  fact  that  we  ate  a  national  see  nt  itv  state  tiot  onlv 
reflects  tlie  times  in  which  we  live  but  .ilso  gives  a  whole 
new  cast  to  our  vic*w  of  the  Constitution.  Due  to  the  won¬ 
ders  ol  techtiologv,  the  world  todav  is  both  stn.illet  and 
considerablv  more  complex  than  it  was  in  colonial  times. 
I  hitigs  that  could  have  been,  and  wete.  igtiored  liv  out 
lorelieai  s.  due  to  lags  in  dist.uice  and  time,  no  lotigei  cati 
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be.  II  i'\cr  we  could  h.i\e  (Oll^i(le^e(l  ourseKes  a  nation 
apail.  we  no  loi'^^er  ha\f  ib.ii  sell-delndin^  ln\nr\.  We 
are  pait  ol  an  inlet .nl i\c-  tthonaii  (cttainK  not  a  Inlh 
integi  ated)  global  netwoi  k.  Resoni  ce  intei  (lependeiu  \ 
has  become  a  vital  inateclient  ol  model  it  lile,  making 
intei  tiational  commerc  e-  the  baiiclmaicleii  perhaps  less  ol 
comitN  than  ol  c oidlic  I. 

.American  interests  have  piolileraiecl — cine  parlb  to 
sell-imposition,  parlh  to  kiiiclrecl  lovalties,  |)artlv  to 
exigent  i esponsibilities.  I  be  threats  ol  onr  wa\  ol  lile. 
percei\ecl  and  actual,  have  eomc-  to  be  \  iewecl  as  more 
|)ersistent .  more  nnmeions.  .nicl  certainb  more  proxi¬ 
mate  than  aimhiiig  known  to  the  Fonncling  l  aibers. 
( )pen-endecl  arms  cc)ni|)etitic)ii,  ntidec  lared  war  (bv  deler- 
rence  and  b\  armed  iiilerx eiit ion ).  co\eri  ojierat ions, 
propaganda,  and  intelligeiu c  have  become  the  liallniarks 
ol  the  national  seenritv  st.ite,  <ntd  secreev.  deception,  and 
c ettsot ,slii|)  some  ol  the  more-  contentions  and  visible  b\- 
I.M'odnc  ts,  W'e  are  lelt  to  ask.  are  c oiistit  ntionalitv  and 
national  secinitv  I nnd.ntientallv  compatible  ot  iiuompat- 
ible'  ll  tliev  ate  ituompatible,  wliic  li  slionld  govc-rtir 

1  his  lattei  c|nestioii.  though  in  the  minds  ol  purists 
haicllv  wottln  ol  being  posed,  is  iioiieiheless  one  rich  in 
latent  .tssnmpt ions  and  piemises  ih.ii  we  ignore  at  great 
petal.  It.  in  lad.  was  this  verv  cpiesiion — nnariic  nlated. 
lai  gelv  niidisc  ei  tiible — th-it  lav  at  the  root  ol  the  means- 
ends  pei  versioti  c  harac  teri/ed  bv  the  Itan-conti.t  .dlaii  . 
riiere,  xeno|)hobi(  minions,  convinced  ol  the  pnritv  .tnd 
lectitnde  ok  their  mission  (to  stem  the  How  ol  eomnin- 
iiisiii),  Irnstr.ited  bv  the  inelliciencv  ol  out  gova-rnment, 
and  conleni|)tnons  ol  ihecapaciiv  ol  the  .\nieiican  |H'o- 
ple  to  gias|)  the  tinancc's  ol  inlet  n. it  ional  allairs,  lla- 
grantlv  lied  to  the  (iongic-ss.  deci-ived  or  excluded  Iroiii 
consnltalion  kev  (Cabinet  nieml''.-rs.  ,nid  nitinialelv  acted 
on  maltc-rs  ol  c  le.n  I’residenlial  import,  .illegediv  witbont 
the  knowledge  ol  the  I’resident  Imnsell. 

riins,  the  ends  sought  and  the  me. ms  emploved, 
hovvevc'i  nselnl  in  n.iliona!  see  nritv  terms  the  v  ni.iv  h.ive 
been  deemed  bv  their  s|)onsors.  were  ol  cpiest ionable 
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constitutional  propriety — so  mnch  so  that  the  ultimate 
constitutional  ramilic ations  ot  the  affair  clearly  ont- 
cfislance  those  sunonncling  Watergate,  ft  is  essential  that 
an  assiduous  effort  be  made  to  clarify  and  place  in 
proper  perspettiye  the  link  between  coii.stilulionality  and 
)i(itionul  security 

To  examine  this  relationship  is  to  go  well  beyond  the 
rudimentary  level  of  discourse  that  typically  attends  the 
subject.  Rather  than  focusing  simply  on  such  structural 
matters  as  war  powers,  f  reedom  of  the  press,  the  congres¬ 
sional  role  in  treaty  ratification  and  defense  spending,  or 
Presidential  prerogatiye  writ  large,  it  is  necessary  to 
address  the  more  fundamental  question  of  whether  the 
ideas  and  ideals  explicitly  or  implicitly  embodied  in  the 
(Constitution  provide  the  intellectual  wheiewithal  for  cop¬ 
ing  successfully  with  the  contemporary  international 
environment.  In  other  words,  does  the  (Constitution,  as 
the  supreme  law  of  the  land  and  a  stentorian  statement 
or  moral  phih.'sophy,  provide  ti  basis  for  strategic  think¬ 
ing  no  less  than  for  legal  and  moral  thinking? 

In  the  final  analy.sis,  the  Iran-contra  affair,  whatever 
its  legal  and  moral  ramifications,  represented  an  acute 
failure  of  strategic  vision — ingrained  myopia,  bred  by 
ethnocentric,  ideological  fervor,  totally  insensitive  to  the 
risks  or  likelihood  of  uniutoulcd  cinisciiitoK (’s.  Judged  in 
the  context  of  other  strategic  failures  bv  this  country,  we 
might  consider  whether  the  1987  stock  market  ci  ash  was 
a  purely  economic  aberration  or  but  one  in  a  series  of 
global  incidents  reflecting  the  diminished  credibility  and 
stature  of  the  United  States. 

Shdh’^n  Thhikiuir  and  the  ('.on'tslntian 

(iiven  the  centrality  of  the  (Constitution  to  .Vmeiican 
life,  even  if  only  as  a  subliminal  touchstone  to  behavior, 
there  is  more  than  academic  value  in  attem|)ting  to  dis¬ 
cern  whether  the  cardinal  precepts  and  intellectual 
origins  cd  that  document  might  not  piovide  a  sound  basis 
for  ini|jroved  strategic  thinking.  Americans  are  a  demon¬ 
strably  anli-inlellc-ctual  people,  a  point  convincingly 
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argued  bv  Richard  Hofstadter  over  two  decades  ago  in 
his  Pulitzer  prize-winning  hook,  Anti-Intrlhu  liuihsnt  in 
American  Life.  No  less  do  we  abjure  strategic  thinking,  an 
atlliction  attributable  as  much  as  anything  to  our  under¬ 
developed  sense  of  what  strategy  is  and  how  it  operates. 

Strategy  is  not,  as  neo-Cdausewitzians  would  have  us 
believe,  merely  an  instrumentalitv  of  policy,  the  means  of 
carrying  out  the  dictates  of  policy  direc  t  ion  meta¬ 
physically  derived.  Nor  is  it  the  sole  purview  of  practi¬ 
tioners  of  the  military  art.  Rather,  strategy  is  a 
comprehensive  system  of  ideas  for  coping  with  the  gov¬ 
erning  environment— a  w'orld-view  that  enables  one  to 
understand  (not  merely  to  know)  and  to  act  on  (not 
merely  react  to)  the  forces  emanating  from  that  environ¬ 
ment.  It  embodies  both  ends  and  means  and  provides  a 
normative  architecture  within  which  the  more  focused 
policies  of  the  state  are  formulated.  The  result,  ideally,  is 
a  degree  of  conceptual  structure  and  policy  consistency 
that  obviates  the  need  for  constant  revisitation  of  first 
principles  each  time  a  new'  situation  arises. 

Strategy  may  be  characterized  as  a  philosophy  of  global 
conduct,  for  its  foundation  rests  on  the  enunciation  of 
guiding  premises  about  international  behavior  that  are 
truly  philo.sophical  in  scope  and  content.  These  premises 
range  from  the  relatively  esoteric  (Are  there  objectixe 
facts  in  the  international  environment,  or  are  such  facts 
perceptual  constructs  that  can  be  orchestiated  and 
manipulated?),  to  the  more  instrumental  (What  is  the 
nature  of  conflict?  What  is  the  utility  of  foice?).  to  the 
applied  level  of  real-world  relationships  (Is  the  T  S-.Soviet 
relationship  zero-sum  in  nature?). 

Power  is  the  quintessence  of  strategy — mostly  an 
exercise  of  the  intellect  rather  than  of  the  musculature.  It 
seeks,  through  force  of  mind  rather  than  through  the 
employment  of  military  force,  to  exact  desired  behaviors 
from  an  adversary.  While  the  selective  use  of  military 
foice  may,  on  occasion,  be  deemed  necessary,  such  use 
should  be  viewetf  as  merely  a  physical  means  to  a  psvcho- 
logical  end.  Properly  conceivetl,  strategy  in  the  modem 
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era  is  not  inililarv  stratcjify  hut  giaiifl  stratcgv — the  (oor- 
dinaled  use  of  all  the  resomees.  inilitai  \  and  nomnilitarv, 
of  a  nation  or  alliaiue  to  achieve  presci  ihed  ohjectives. 

Strategv  and  consensus  are  fundamental  concomi¬ 
tants,  each  depending  for  its  actuali/ation  on  the  other. 
In  other  words,  as  strategv  is  dependent  for  its  success  on 
a  foundation  of  consensus,  stable  consensus  is  likeh  to 
obtain  otdv  where  the  gal\ani/ing  lorce  of  a  strategic 
design  is  manifest.  The  consensus  of  which  we  speak  is 
not  a  compromise  solution  to  a  dirterence  of  Opinion  nor 
an  intellectual  herefing  plienomenon.  ft  is,  instead,  a  con¬ 
dition  of  more-or-less  spontaneous  unanimitv  on  basic 
principles,  values,  and  fteliels,  aiiived  at  ilnongh  a  dialec¬ 
tical  process  of  give  and  take. 

The  linkage  Itetween  stiateg\  and  consensus  is  no 
less  essential  in  totalitarian  titan  in  democ  l  atic  l  egimes. 
although  the  numfters  that  must  be  ])artv  to  the  con¬ 
sensus  and  the  means  emplovt'd  lot  its  ac  hievement  ma\ 
differ  markedlv.  1  hits,  a  totalitarian  regime  mav  be  able 
to  act  with  greater  ef  ficienev  and  alac  l  itv  than  a  demo¬ 
cratic  regime  but  with  far  less  assurance  of  a  sustainable 
base  of  social  cofiesion  and  national  will.  I  he  consensual 
basis  for  sttategv  assumes  heightened  significance  in  this 
countrv  due  to  our  relative  lack  of  geopolitical  sense,  and 
our  general  historical  illitei  ac  v,  in  comparison  with  our 
most  resolute  adversaries. 

Wliat  power  is  to  siralegv,  philoso|)h\  is  to  strategic 
tfiinking.  f  Iterein  lies  a  pai  tic  ulai  pioblem  lor  most 
Americans.  To  tlie  extent  that  there  is  even  a  shied  of 
truth  to  the  claim  that  the  1’nitc‘d  States  has  no  strategv. 
nor  even  much  appreciation  for  the  concept,  it  is  due  in 
huge  measute  to  our  lack  of  acumen  in  the  exetcise  of 
power.  Perhaps  Itecause  we  have  alwavs  been  a  land  of 
plentv  and  aftle  to  compensate  lor  un|)repareciness  or 
indif  ference  willi  vast  resources,  pet  haps  because  of  our 
jjosition  of  relative  geographic  isolation  distant  fiom  the 
constant  tlireat  of  hostile  inclusion  (the  nuclear  specter 
notwithstanding),  or  |)erhai)s  because  we  siinplv  have 
misinterpreted  tlie  reasons  lor  our  successes  in  two  world 
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wars,  we  have  never  become  comfortable  with  power — 
what  it  is  or  how  to  use  it.  Our  performance  in  the  inler- 
natiotial  aietia  has  l)een  marked  priticipallv  bv  repeated 
failure  and  only  rarely  by  even  evanescent  success. 

At  root,  the  problem  is  our  inability  or  unwillitigness 
to  think  strategically.  V\'e  do  not  look  at  the  big  picture 
and  attempt  to  discern  underIving  patterns  and  relatitjii- 
ships.  Instead,  we  feel  much  more  comfortable  dealing 
with  “manageable”  particulars.  We  do  not  look  to  the 
long  term  and  attempt  to  draw  the  link  with  the  lessons 
of  history.  Instead,  we  are  creatures  of  the  here  and  now. 
We  do  not  accept  contradiction,  paradox,  and  uncei  tainty 
as  organic  features  of  strategic  interchange.  Instead,  we 
abjure  nuance  and  .seek  to  explain  an  inherentlv  complex 
world  in  simple,  utulerstanclable  black-white,  either-or 
terms.  Does  this  reflect  a  relatively  recent,  random  intel¬ 
lectual  mutation,  or  does  the  general  intellectual  flacciditv 
that  has  produced  our  strategic  incapatitv  have  deeper 
roots? 


HV  Inijjrair? 

With  a  cvnicism  bred  bv  a  distinguished  career  of 
studying  history,  Barbara  luchman  observed  that 
“wooden-headedness”  is  a  factoi  that  plays  a  remarkablv 
large  role  in  govei  innent.  Wooden-headedness  consists  of 
assessing  a  situation  in  terms  of  preconceived  notions 
while  igtioring  or  lejecting  anv  contrarv  signs.  It  is  acting 
accctrding  to  wish  while  not  allowing  oneself  to  be  con¬ 
fused  by  the  facts.  It  is  the  refusal  to  learn  from  experi¬ 
ence.  Obviously,  woodeti-headedtiess  is  not  endemic  to 
any  |)aiticular  legime  or  form  of  goveinment.  In  fact, 
with  history  as  out  guide,  we  mav  safelv  conclude  that  it 
is  a  phenotnetion  of  near-pandemic  proportions,  fiilly 
evident  whenever  and  wheiever  goveiiiments  are  con¬ 
fronted  by  situations  that  are  other  than  loutine  in 
nature,  (ionsideritig  the  extraordinary  demands  that  the 
contemporary  ittternaiional  environment  has  placed  on 
us,  we  must  ask  ourselves  whethei  wooden-headedness  in 
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the  at  fairs  of  state  is  a  condition  vve  anv  longer  ai  e  willing 
to  accept. 

This  c|uestion  is  especially  pertinent  to  a  L'nited 
States  that  has  experienced  perhaps  more  than  its  share 
of  failures  abroad  in  recent  vears.  Some  woidd  argue  that 
this  disturbing  state  of  affairs  is  to  he  expected  in  light  of 
what  roccjueville  characterized  as  the  fundamental 
incompatibility  of  democracy  and  the  effective  conduct  of 
foreign  affairs.  But  such  a  position  warrants  more  than  a 
little  skepticism.  Leon  Wieseltier,  tor  example,  in  a  Acic 
Republic  aiticie  entitled  “Democracv  and  Tolonel  North," 
attacks  those  who  subscribe  to  the  proposition  that  there 
is  a  kind  of  zerci-sum  relationship  between  moral  integritv 
and  political  efficiency,  that  the  perfection  of  American 
democracv  lesults  in  the  imperfection  of  American  for¬ 
eign  policy. 

locqueville  provided  piobablv  the  most  lucid  and 
authoritative  expression  of  this  tension  when  he  averred 
that  whereas  democracy  tends  “to  obev  its  feelings  rathei 
than  its  calculations,"  an  aristocracy  “does  tiot  vield  to  the 
intoxication  of  thoughtless  passions.  .\n  aristocratic  bodv 
is  a  film  and  enlightened  man  who  never  dies." 

Supporters  of  this  position,  so-called  neo-  Foc- 
quevilliaus,  must  in  Wieseltier’s  view,  do  two  things 
before  they  start  tinkering  with  the  time-honored 
methods  of  American  statecraft.  First,  thev  must  demon¬ 
strate  that  democracy’s  judgment  about  matters  such  as 
.selling  arms  to  Iran  was  inferior  to  the  judgment  of  tho.se 
who  wanted  to  overlook  democracy.  Second,  thev  must 
demonstrate  more  generally  that  the  position  of  the 
United  States  in  the  world  has  been  weakened  bv  the  vig¬ 
orous  exercise  of  American  freedoms,  particularlv  bv  the 
f  reedom  of  the  press. 

Wie.seltier's  remarks  are  an  extpiisite  reminclei  that 
we  would  be  well  advi.sed  not  merelv  to  reflect  on  our 
constitutional  heritage,  but  to  do  so  in  conjunction  with  a 
serious  reappraisal  of  the  ideas  and  values  embodied  in 
the  other  seminal  document  that  shared  the  1*.)(S7  anni¬ 
versary  year,  the  National  .Security  Act.  lu  light  of  the 
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events  ot  the  Iran-contra  affair,  neither  d(K:ument  can 
nor  should  be  judged  in  isolation  frt)m  the  other. 

As  a  people,  we  tend  to  revere  the  Constitution  and 
the  principles  it  embodies.  In  fact,  we  manifest  those 
same  propensities  once  noted  by  Jef  ferson: 

Some  men  look  at  C.onstitutions  with  sanctimonious  rever¬ 
ence,  and  deem  them  like  the  ark  of  the  covenant,  too 
sacred  to  be  touched.  They  ascribe  to  the  men  of  the  pre¬ 
ceding  age  a  wisdom  more  than  human,  and  suppose 
what  they  did  to  be  beyond  amendment. 

If  we  are  wont  to  revere  the  Constitution  and  the  Found¬ 
ing  Fathers,  while  our  experience  of  late  betrays  a  pro¬ 
nounced  lack  of  actimen  in  the  conduct  of  foreign  affairs, 
does  this  suggest  some  failure  of  constitutional  content,  a 
fundamental  incompatibility  between  constitutionality 
and  national  security,  or  simply  a  failure  of  contemporary 
interpretation? 

To  be  sure,  the  Founding  Fathers  did  not  speak 
directly  of  strategy  or  strategic  thinking.  This  should  not 
necessarily  be  construed,  however,  as  indicating  that  the 
Founding  Fathers  had  absolutely  no  appreciation  of  such 
matters.  The  Founding  Fathers  spoke  in  terms  that,  if 
taken  out  of  context  or  not  Judged  in  terms  of  their 
underlying  subtlety  or  sophistication,  seem  to  contribute 
little — and  in  fact  may  be  almost  antithetical — to  a  strate¬ 
gic  orientation.  But  these  were  men  who  represented  a 
degree  of  collective  intellectual  candlepower  that  has  not 
been  seen  since  in  the  corridors  of  American  govern¬ 
ment. 

It  seems  appropriate,  therefore,  to  conclude  that 
where  the  ideas  and  ideals  embodied  in  the  Constitution 
do  not  provide  a  very  clear  guide  to  strategy  and  strategic 
thinking,  it  may  be  due  more  to  our  own  failures  of  inter¬ 
pretation — especially  considering  our  ingrained  sense  of 
literalism — than  to  failures  in  founding  thought.  The 
Founding  Fathers  were  equipped  and  in  a  position  to 
draw  the  link  between  what  thev  said  and  what  the\  left 
unsaid.  We  have  only  their  words  to  interpret  in  light  of 
our  own  values,  experiences,  and  capabilities.  If  we  do 


34 


C.RK(.()RV  1).  FoSl  tR 


not  draw  from  the  (Constitution  all  that  we  could  or 
should,  we  would  do  well  to  look  to  our  own  intellectual 
incapacity  as  the  reason. 

Whatever  might  be  saitl  today  about  the  innate  leth¬ 
argy  and  apathy  of  the  American  people,  or  about  the 
failure  of  our  educational  institutions  to  provide  a  firmer 
foundation  of  civic  virtue  among  our  citi/enry,  it  is  gov¬ 
ernment  that,  in  the  final  analysis,  must  shoulder  the 
blame  for  failing  to  nurture  the  intellectual  capacities  of 
the  natioti.  (iovernment  actually  has  suppressed  the 
quality  of  discourse  on  matters  of  state  bv  refusing  to 
engage  the  public  in  direct  and  active  dialogue. 

Ours  is  a  politics  of  power,  not  a  politics  of  participa¬ 
tion.  Rather  than  giving  citizens  primary  responsibility 
for  governing  themselves  directly,  our  system  demon¬ 
strates  a  clear  preference  for  granting  the  most  important 
governmental  responsibilities  for  making  authoritative 
decisions  to  a  select  few — acting  ideally  in  behalf  of,  but 
with  increasing  frequeticy  in  spite  of,  the  citizenry.  The 
result  is  what  one  perceptive  student  of  the  subject,  Ben¬ 
jamin  Barber,  has  characterized  as  “thin  democracy.” 
And  representative  democracy  fv  thin  democracy.  It 
yields  neither  the  pleasures  of  participation  nor  the  fel¬ 
lowship  of  civic  as.sociation,  neither  the  autonomy  and 
self-governance  of  continuous  political  activity  nor  the 
'’id  'rgirg  rtvMiality  of  shared  public  goods — of  mutual 
deliberation,  decision,  and  work.  Barber  notes: 

Obvious  to  that  essential  human  interdependency  that 
underlies  all  political  life,  thin  democratic  politics  is  at  best 
a  politics  of  static  interest,  never  a  politics  of  transforma¬ 
tion;  a  politics  of  bargaining  and  exchange,  never  a  poli¬ 
tics  of  invention  and  creation:  and  a  politics  that  conceives 
of  women  and  men  at  their  worst  (in  order  to  protect 
them  from  themselves),  never  at  theii  potential  best  (to 
help  them  better  become  better  than  they  are). 


('.ouchi.sioti 

Representative  democracy  has  sustained  itself  for  so 
long  because  it  has  always  been  to  the  personal  advantage 
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of  those  in  power  or  with  access  to  power  to  maintain  the 
demarcation  between  governors  and  governed  under  the 
guise  of  democracv.  The  growing  complexity  of  the  world 
around  us  has  obscured  such  personal  motives,  for  it  is  all 
too  easy  to  accept  on  its  intuitive  merits  the  arguments  that 
coping  with  this  complexitv  requires  a  degree  of  experience 
and  expertise  that  only  those  who  govern  can  be  expected 
to  possess.  In  point  of  fact,  manv  if  not  most  of  those  who 
govern  owe  their  positions  less  to  experience  and  expertise 
than  to  political  connections.  Moreover,  once  in  office, 
these  individuals  are  forced  to  narrow  rather  than  broaden 
their  perspective  in  order  to  ensure  personal  survival  and 
success.  Thus,  to  a  large  extent,  coping  with  the  complexity 
of  the  governing  environment  quicklv  shows  itself  to  be 
beyond  the  ken  of  those  who  govern  every  bit  as  much  as  it 
is  believed  to  be  beyond  the  ken  of  the  polity  at  large.  Rep¬ 
resentative  democracy  therefore  is  demonstrably  ill- 
equipped  to  provide  the  strategic  orientation  that  the 
modern  world  requires. 

What  is  needed  is  what  Barber  characterizes  as  .'itrong 
democracy.  Strong  democracv  rests  on  the  idea  of  a  self- 
governing  community  of  citizens  who  are  united  less  by 
homogeneous  interests  than  by  civic  education  and  who 
are  made  capable  of  common  purpose  and  mutual  action 
by  virtue  of  their  civic  attitudes  and  participatory  institu¬ 
tions  rather  than  their  altruism  or  their  good  nature.  As 
idealistic  as  this  may  sound,  it  is  an  orientation  that  we 
must  assume  if  we  are  to  survive  anti  prosper — as  a 
nation,  and  more  generally  as  a  global  community.  The 
technology  is  available  to  make  the  idea  work,  if  only 
those  in  power  will  acknowledge  that  thev  have  more  to 
gain  than  to  lose  by  .such  a  proposition. 

Almost  a  decade  and  a  half  ago,  historian  Richard 
Morris  noted  very  perceptively  that  “The  impact  of 
immediacy  created  by  I  V  has  placed  a  premium  not  on 
reflection  and  reason  but  on  the  glib  answer  and  the 
bland  statement.  I  he  politician  is  concerned  with  public 
relations,  not  with  public  principles."  Television  is  not  the 
problem,  of  course;  it  is  but  the  medium  that  i,ccentuates 
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government’s  deeply  entrenched  unwillingness  to  engage 
the  public  in  meaningful  discourse.  Only  when  such 
direct  engagement  occurs  and  is  sustained  over  time  will 
the  quality  of  public  understanding  and  discourse 
improve,  thereby  enabling  us  as  a  nation  to  achieve  the 
consensus  that  is  so  vital  to  effective  strateg\ -making  but 
that  is  so  lacking  today. 

In  his  book.  The  Power  of  Publk  Ideas,  editor  Robert 
Reich  observes  that  policymaking  should  be  more  than 
and  different  from  the  discoverv  of  what  people  want.  It 
should  entail  the  creation  of  contexts  in  which  people  can 
critically  evaluate  and  revise  what  they  believe.  The 
responsibility  of  government  leaders,  he  notes,  is  not  only 
to  make  and  implement  decisions  responsive  to  public 
wants.  A  greater  challenge  is  to  engage  the  public  in  an 
ongoing  dialogue  over  what  problems  should  be  ad¬ 
dressed,  what  is  at  stake  in  such  decisions,  and  how  to 
strengthen  the  public’s  capacities  to  deal  with  similar 
problems  in  the  future.  Nowhere  i.>  this  more  telling  and 
true  than  in  the  realm  of  foreign  affairs. 

Only  when  government  engages  the  public  in  pro¬ 
ductive  and  regular  dialogue  will  the  populace  assume 
the  civic  responsibility  of  improving  its  understanding  of 
global  affairs.  Only  when  such  improved  understanding 
is  clearly  evident  will  those  who  govern  feel  compelled  to 
elevate  their  own  thinking  and  behavior.  And.  only  when 
those  in  power  are  forced  to  more  elevated  levels  of 
thought  and  deed  will  the  nation  show  itself  capable  of 
coping  with  the  world  it  now  faces. 

In  matters  of  strategy,  democracy  (true  democracy  , 
that  is)  is  a  decided  strength,  not  the  yveakness  it  is  com¬ 
monly  presumed  by  some  to  be.  We  will  grasp  this  fully 
only  when  yve  dig  into  our  constitutional  roots  and  at¬ 
tempt  to  adapt  the  rich  intellectual  legacy  left  us  bv  our 
forefathers  to  the  contemporary  af  fairs  of  state.  Ciiven 
our  anti-intellectual  propensities,  the  task  will  not  be  easy . 
As  Herbert  Spencer  once  observed,  “No  philosopher's 
stone  of  a  constitution  can  produce  golden  conduct  f  rom 
leaden  instincts.’’ 


FOREIGN  C-/OLICY  AND 
CONGRESSIONAL/ 
PRESIDENTIAL  RELATIONS 


By  ROBER  I  JKRVIS 
Columbia  L'niversity 


I  know  of  no  safer  deposilot'y  of  the  ultimate  powers  oj  the 
society  but  for  the  people  themsehes;  and  ij  we  think  them 
not  enlightened  enough  to  exercise  their  control  with  a 
wholesome  discretion,  the  remedy  is  not  lo  take  it  from  them 
but  to  inform  their  discretion  by  education." 

— Tht)mas  Jef  f  erson 

The  President  has  the  constitutional  right,  and  in  fact  the 

constitutional  mar-Uite,  to  conduct  foreign  policy _ /  felt 

that  we  were  on  strong  legal  ground  with  what  we  were 
doing,  and  it  was  consistent  with  the  President's  policy,  and 
/  simply  didn't  want  any  outside  interference  from 
(iongress. 

— Rear  Admiral  John  Poindexter 


The  Iran-con  era  hearin(;s  are  mereev  i  he  ea  i  esi 
evidence  for  the  old  adage,  "If  you  want  to  eat  in  a  res¬ 
taurant,  don’t  look  into  the  kitchen."  Watching  American 
foreign  policy  being  matle  has  never  been  a  pietty  sight, 
even  when  the  results  are  better  than  they  were  in  this 
case.  A  number  of  questions  recur  which  are  intriguing 
and  important  enough  to  invite  if  not  demand  continued 
attention.  Has  C>ongress  gained  excessive  power  over  for¬ 
eign  policy?  To  what  extent  are  the  currently  embittered 
relations  between  the  executive  and  legislative  branches 
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attributable  to  paiticular  personalities  and  issues,  and  to 
what  extent  are  the  causes  to  be  tound  in  more  deeply 
rooted  factors?  (^an  we  connect  pn)bleins  and  deficiencies 
in  the  wav  foreign  policy  is  matle  with  bad  policies,  and, 
conversely  can  we  find  links  between  more  appropriate 
processes  and  better  outcomes?  I'o  what  extent  are  we 
facing  a  trade-off  between  constitutional  and  civil  liberties 
and  an  effective  foreign  policy?  If  government  pluralism 
either  should  not  or  cannot  be  reduced,  how  can  it  be 
reconciled  with  ef  fective  and  sustained  foi  eign  poliev  ? 

Klfirii'iKS  and  l-^f/trliirac.ys 

Most  of  us  find  the  foreign  poliev  processes  revealed 
in  the  Iran-contra  affair  upsetting  not  only  because  of 
questionable  constitutional  procedures  but  also  because 
we  intuitively  feel  that  bad  processes  lead  to  bad  out¬ 
comes.  It  stands  to  reason  that  there  should  be  such  con¬ 
nections,  just  as  it  stands  to  reason  that  there  should  be  a 
connection  between  rationality  and  wise  decisions  at  the 
level  of  each  individual.  But  in  fact  it  is  far  from  clear 
that  this  is  the  case.  I'he  ef  fort  to  establish  the  validity  of 
the  pioposition  would  confront  conceptual  and  empirical 
obstacles.  We  would  have  to  establish  valid  and  reliable 
indicators  of  both  good  processes  and  good  outcomes. 
But  these  judgments  are  notoriously  difficult  and  subjec¬ 
tive.  One  ef  fort  along  tliese  lines  has  been  made,  and  it 
does  show  a  strong  connection  between  process  and  out¬ 
come.'  But  the  methodological  problems  are  severe 
enough  to  make  such  findings  tentative  at  best.  For 
example,  although  the  people  who  judged  the  outcomes 
were  different  from  those  judging  the  processes,  assess¬ 
ments  of  fiotli  may  have  been  subjectively  biased  bv  the 
feeling  that  they  are  connected. 

This  is  a  general  problem  that  complicates  our 
understanding  of  foreign  poliev  and  policymaking.  If  we 
believe  that  the  process  was  flawed,  we  are  likely  to  judge 
the  outcome  more  harshly,  (amver.selv,  if  we  believe  that 
the  outcome  was  successful,  we  iiiav  be  more  likelv  to 
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evaluate  the  proeess  favoral)lv.  Kor  example,  the  Ameri¬ 
can  decisionmaking  procedures  in  the  (aihan  missile  cri¬ 
sis  generallv  are  seen  as  a  model  of  excellence.  .A  gi  eat 
deal  of  information  was  gatheied,  manv  competing  pol¬ 
icies  were  considered,  disagreements  were  permitted  or 
even  encouraged,  institutional  biases  were  minimi/ed, 
and  people  felt  free  to  change  their  opinions.  Although 
there  is  something  to  this,  I  wondei  whether  this  assess¬ 
ment  is  not  c.'Msed  in  signifKan'.  measure  bv  the  fact  that 
we  know  that  the  outcome  was  a  favorable  one.  Had  the 
result  been  war  or  American  humiliation,  1  think  we 
would  see  the  process  verv  differentlv.  Then  we  might 
focus  on  the  extent  to  which  the  President  failed  to  con¬ 
sult  Clongress  and  outside  experts.  .Some  might  fault  Ken¬ 
nedy  for  not  providing  sufficient  leadership  to  his 
advisors;  others  would  point  out  that  the  most  important 
question  was  decided  innnetliatelv  by  Presidential  fiat — in 
the  first  meeting  Kennedy  declared  that  the  presence  of 
the  missiles  was  unacceptable,  thereby  ruling  out  consid¬ 
eration  of  a  range  of  policies  and  alternatives. 

If  hindsight  indicated  that  using  militar\  foice  would 
have  been  apprt/priate,  we  would  be  (juick  to  point  out 
that  the  exploration  of  military  options  was  abbreviated 
and  biased.  The  reasons  whv  the  .Air  Force  believed  that 
such  a  massive  strike  was  necessarv — and  might  not 
destroy  all  the  missiles — were  not  carefullv  probed.  If  the 
crisis  had  ended  in  a  war,  we  probablv  would  fault  the 
participants  for  having  been  too  quick  to  resort  to  the 
blockade  and  having  paid  insufficient  attention  to  diplo¬ 
macy.  Similaiiy,  if  the  recent  Iranian  poliev  had  suc¬ 
ceeded,  even  <  ritical  observers  would  plat  e  greater  weight 
on  the  advantages  of  secreev  and  a  poliev  carried  out  bv  a 
small  and  united  group  of  people.  What  now  seems  like 
naive  amateurism  would  be  seen  as  gilted  outsiders  refus¬ 
ing  to  accept  the  caution  and  conventional  wisdom  of  the 
professional  bureaucracy. 

The  links  between  processes  and  outcomes  can  also 
be  examined  by  comparisons  between  countries.  Some 
countries  may  have  more  effective  foreign  })')licies 
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because  they  have  more  efficient  processes  lot  making 
foreign  policy.  1  his  line  of  .irgument  was  especially  prev¬ 
alent  in  the  IffoOs  when  it  was  generally  believed  that  the 
American  form  of  government  was  nnsiiited  for  foreign 
policy.  I  nere  was  something  like  a  consensus  that  democ¬ 
racies  were  at  a  disadvantage  as  compared  with  dictaun- 
ships  because  the  latter  were  less  constrained  by  public 
opinion,  bureaucrat  ies,  and  legislatures.  It  was  also 
believed  that  among  the  democracies,  Britain  was  able  to 
follow  a  much  more  coherent  and  careftillv  crafted  policy 
because  of  the  nature  t)f  its  domestic  political  system. 

'The  evidence  is  not  convincing.  Kenneth  Waltz  has 
shown  that  a  comparison  between  the  United  .States  and 
(beat  Britain  is  not  all  to  the  former  s  disadvantage. - 
Many  of  the  strengths  of  the  British  system  have  a  dark 
side.  I  he  fact  that  British  Prime  Ministers  and  Foreign 
Secretaries  must  rise  through  the  ranks  guarantees  that 
they  will  be  experienced,  as  Jimmy  Carter  and  Ronald 
Reagan  were  not.  But  new  perspectives  and  policy  initia¬ 
tives  may  be  more  likely  with  decisionmakers  who  ha\e 
not  been  socialized  into  the  established  perspectives  and 
ways  of  doing  things.  Similarly,  Britain's  greater  party 
discipline  allows  the  Prime  Minister  to  work  through  her 
party.  But  the  other  side  of  this  coin  is  that  there  are 
sharp  limits  to  her  freedom  of  action.  In  contrast  an 
American  President,  Mrs.  Thatcher  cannot  disregard  a 
negative  vote  in  the  l.egislature  or  draw  on  members  of 
both  political  parties  to  construct  different  supporting 
coalitions  on  each  different  issue. 

A  third  dimension  of  the  difference  between  the  two 
systems  has  receiverl  renewed  attention  over  the  past  few 
)ears.  When  a  new  administration  comes  to  power  in 
Britain,  ordv  a  handful  of  top  decisionmakers  are 
replaced:  the  permanent  officials  remain  at  the  highest 
levels.  The  American  .system,  bv  contrast,  lacks  continuitv 
and  long-term  memory.  The  newcomers  not  only  find  it 
difficult  to  leconstruct  the  reasons  for  the  current  policy, 
but  also  are  ignorant  of  the  detailed  and  complex  evolu¬ 
tion  of  our  relations  with  other  governments.  I  here  is  a 
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ck-al  <)1  \ali(liiv  in  this  tiiikisin.  Ainerican  iittrotia- 
loi  s  ofic'ii  aic  haiulitappctl  hv  kriosving  little  ol  the  details 
and  histoiA  ol  the  issues.  But  one  does  not  ha\e  to  he  a 
supporter  ol  the  Reagan  administration  to  realize  that 
there  often  was  suhstanee  to  its  eomplaint  that  the  perma¬ 
nent  huieaueraes  lesists  innovation  and  is  likelv  to  pro¬ 
pound  views  that  are  exeessiveh  nariow  and  constiained. 

It  is  also  now  easier  to  diallenge  the  \iew  that  dit- 
tatorship  lends  itself  to  elleetive  loreign  poliev.  I  his 
ai  gument  was  fed  Both  hv  the  apparent  suteesses  of  the 
Soviet  L'nioti  in  the  IffaOs  and  hv  an  idealized  view  of  the 
wav  in  which  that  eounlrv  made  foreign  poliev.  Stai  ting 
with  the  lattei,  it  was  believed  that  internal  constraints 
were  minor  in  the  I’S.SR,  that  inforniiition  flowed  to  the 
highest  levels  without  distortion,  that  poli(  v  decisions 
were  simihirlv  itnplemented  without  impediments,  that 
contitiuitv  was  easv  to  maintain,  and  that  rationalitv  and 
tiot  etnotion  guided  ijoliev.  There  certaitiiv  is  something 
to  this,  hut  this  picture  is  too  stark,  even  for  Stalinist  Rus¬ 
sia.  Politics  atid  coalition  huilding  can  he  minitnized — but 
tiot  elimitiated.  Tut  thermore.  dic  tatorship  is  likeh  to 
restrict  and  distoit  the  flow  of  information.  W'hett  the 
pet  son  who  l  epot  ts  def  iciem  ies  in  the  policy  is  likelv  to 
lose  his  job  if  not  his  life,  acturate  leporting  will  be  rate. 
Turthet more,  while  ati  omniscient  die  tatoi  might  be  able 
to  maintain  <i  well-crafted  and  coherent  poliev.  the  svstem 
will  magtiilv  anv  limitations  on  his  time,  energs.  oi  com- 
petence.  .\s  Lindblom  and  Simon  pointed  out  :b)  veais 
ago,'  intellectual  and  political  limitations  on  human  deci¬ 
sionmaking  mean  that  bargaining  will  often  ])rodiue  a 
better  decision  th;in  that  whicli  tan  be  piovided  b\  a  sin¬ 
gle  individual  who  tries  to  integrate  all  the  relevatit 
values. 

I  he  atgument  for  the  relative  efTicienev  of  dictator¬ 
ships  was  also  spurred  hv  the  convetitionai  view  of  the 
foreign  policies  of  the  superpowers  in  the  Ib.atfs.  In  brief, 
the  Soviet  Union  seemed  to  be  doitig  verv  well  atid  the 
United  States  verv  badlv.  Hindsight  allows  us  to  correct 
this  picture.  While  it  is  still  possible  to  argue  that  the 
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Russians  did  well  eonsidering  their  enornious  weakness, 
we  can  now  see  that  manv  tiends  which  seemed  to  benefit 
them  were,  in  fact,  onlv  temporal  v  and  that  Kisenhower’s 
foreign  policy  did  not  deserve  all  the  scorn  it  received 
from  commentators  aiuf  academics.  In  the  mid-1950s,  it 
seemed  that  Soviet  power  and  influence  were  steadily 
growing;  the  economy  was  believed  to  be  so  efficient  that 
it  would  soon  surpass  that  of  tfie  United  States.  Soviet 
diplomacy  was  penetrating  the  neutral  countries  and  was 
expected  to  dominate  the  African  states  as  they  received 
theii  independence.  Soviet  military  power  was  also 
believed  to  be  increasing — a  judgment  Khrushchev's  gen¬ 
erals  miglit  have  disputed — and  the  records  of  NSC 
meetings  are  permeated  with  the  great  fear  that  this 
would  [termit  the  Soviets  to  make  major  gains  throughout 
the  world.'  American  policy,  bv  contrast,  appeared  weak 
and  fumbling.  Our  allies  criticized  us,  neutrals  scorned 
us,  economic,  military,  and  moral  strength  seemed  to  be 
slipping  away.  Hindsight  again  gives  a  different  picture. 
The  United  States  seems  to  have  been  able  to  consolidate 
its  position  of  strength,  even  if  several  long-run  problems 
were  undetected  or  ignored. 

Of  couise  (otnparing  the  foreign  policy  perform- 
aiues  of  the  United  States  and  the  USSR  is  very  difficult 
because  the  two  states  are  in  very  dif  ferent  situations. 
Most  notablv,  the  United  States  is  much  stronger  than  its 
adversary  and  has  the  enormous  advantage  of  generally 
seeking  to  itreset  ve  rather  than  alter  the  status  quo.  But 
at  least  in  a  few  incidents  we  see  .Xmei  ican  successes  and 
Soviet  failures  that  cannot  be  attributed  to  the  differences 
in  the  tasks  or  the  difficulties  that  are  faced.  Kvents  in  the 
Phili|)pines  provide  a  nice  exantple.  It  was  surely  not  easy 
for  the  United  States  to  ha' e  eased  Mat  eos  out,  helped 
avoid  a  civil  war,  and  gained  the  good  will  of  .Aquino  and 
the  general  population.  The  Soviet  Union,  bv  contrast, 
gave  Marcos  jtublic  support  just  as  he  was  being  forced  to 
leave  the  countrv. 
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These  eomparisons  are  only  impressionistic  .  But  they 
call  into  cjuestion  the  belief — which  1  believe  is  wide¬ 
spread — that  the  United  States  could  follow  a  more  effec¬ 
tive  foreign  policy  if  it  only  had  a  more  disciplined  svstem 
of  policymaking. 


Siihslann’  and  Process 

The  discussions  of  the  Iran-contra  af  fair  remind  us 
how  dif  f  icult  it  is  to  disentangle  people's  views  of  the  sub¬ 
stance  of  an  issue  from  their  views  about  the  process  that 
produced  it.  By  and  large,  although  a  great  deal  of  atten¬ 
tion  is  paid  to  the  process,  people’s  cone  lusions  are  driven 
by  the  substance.  That  is,  people  who  oppose  the  Presi¬ 
dent's  policy  in  an  area,  either  from  partisanship  or  from 
judgments  of  the  policy’s  results  (anti  it  is  also  interesting 
that  these  two  generally  coincide),  generallv  condemn  the 
process  that  produced  the  policy.  The  President  s 
defenders  are  less  critical  of  both  the  poliev  and  the  proc¬ 
ess.  Put  more  broadly,  arguments  about  Presidential 
versus  congressional  power  rarely  occur  in  the  abstract. 
Instead,  they  arise  out  of  the  issues  of  the  clav.  Furthet  - 
more,  the  position  that  one  takes  on  how  much  power  the 
President  should  have  is  very  strongly  influenced  by 
whether  one  agrees  with  the  President’s  poliev  or  not. 
Thus  we  find  that  conservative  Republicans  who  railed 
against  Presidential  power  in  the  first  13  vears  of  the 
Cold  War  now  call  for  strong  Presidential  leadership;  lib¬ 
erals  who  argued  that  fighting  the  Korean  war  did  not 
require  a  congressional  declaration  of  war  and  who  called 
for  Presidents  to  lead  the  United  States  into  ati  active  pol¬ 
icy  now  see  the  Constitution  as  requiring  a  large  role  for 
CJongress.  Similarly,  it  was  Senator  Fait  and  his  support¬ 
ers  who  claimed  that  an  activist  President  and  wide-rang¬ 
ing  foreign  involvement  could  curtail  domestic  civil 
liberties,  a  fear  that  is  now  voiced  bv  the  liberals. 

rhese  connections  between  approval  of  the  sed)- 
stance  of  the  President’s  policy  and  judgments  of  the 
appropriateness  and  legitimacy  of  the  proce.s.ses  meati 
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that  it  is  clitficult — both  logically  anti  psychologicallv — lo 
judge  the  latter  in  the  abstract.  All  the  elaborate  justifica¬ 
tions  for  the  constitutionality  and  wisdom  of  checks  anti 
balances  as  applied  to  ft)reign  policy  and  the  equally  well- 
developed  justifications  for  Presidential  power  mav  be 
rationalizations  for  conclusions  arrived  at  on  other 
grounds.  One  pattern  is  clear:  views  on  processes  are 
closely  linked  to  beliefs  about  the  extent  to  which  the 
world  situation  requires  an  activist  foreign  policv.  It  is  no 
accident  that  proponents  of  checks  and  balances  tend  to 
want  a  restrained  foreign  policy  and  that  those  who 
believe  that  the  United  States  must  act  quickly,  flexibly, 
and  constantly  in  world  politics  call  for  greater  Presiden¬ 
tial  power.  It  is  much  easier  for  Congress  to  pievent  the 
President  from  doing  something  than  it  is  for  it  to 
develop  a  policy  of  its  own  or  force  the  President  to  act. 

This  helps  explain  the  reversal  of  liberal  and  conser¬ 
vative  V lews  since  the  beginning  of  the  Cold  War.  Cionser- 
vatives  have  come  to  accept  the  beliefs  of  Truman  and  his 
colleagues  that  the  United  States  must  contest  Soviet 
moves  at  all  points  on  the  globe.  Liberals  have  not  only 
come  to  appreciate  Senator  Taft's  concerns  tor  the 
domestic  consequences  of  foreign  policy  activism,  but 
have  also  developed  a  more  benign  view  of  the  interna¬ 
tional  environment  and  the  Soviet  Lhiion.  Cionservatives, 
thus,  now  tend  to  look  with  favor  on  Presidential  power 
in  foreign  policy  and  liberals  have  become  the  defenders 
of  Congress. 

But  this  picture  should  not  be  drawn  too  starklv.  .\t 
times  Congress  can  initiate  policy  or  force  the  President 
to  act  rather  than  merely  prevent  him  from  acthig.  Cion- 
gress  forced  President  Truman  to  aid  China;  Senator 
Russell  and  his  colleagues  created  a  constitutional  con¬ 
frontation  in  an  attempt  to  force  President  Kennedv  to 
buy  the  B-1;  congressional  pressure  has  led  to  greater  aid 
to  Israel  than  several  administrations  have  wanted;  con- 
gre.ssional  votes  have  not  only  blocked  some  administra¬ 
tion  initiatives  toward  (Teece  and  furkev,  but  have 
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established  policy  in  this  area;  Senator  Helms  has  not 
only  sought  to  prevent  the  administration  from  develop¬ 
ing  better  relations  with  Mozambique,  but  has  tried  to 
make  it  recognize  the  rebels.  In  principle,  Ciongress  could 
force  greater  activism  on  a  President  by  holding  any 
number  of  bills  hostage  until  he  complied. 

But  if  it  is  incorrect  to  state  as  an  iron  law  that  the 
greater  the  congressional  involvement,  the  less  the  for¬ 
eign  policy  activism,  in  fact  this  is  the  usual  pattern.  In 
domestic  affairs  as  in  foreign  policy,  it  is  easier  to  block 
than  to  initiate.  Phis  is  especially  true  for  Congress, 
which  is  rarely  united,  and  is  even  less  likelv  to  be  so 
when  it  opposes  the  President.  The  cliche  that  53.5  people 
cannot  have  a  foreign  policy  is  founded  on  a  basic  fact. 
Of  course  the  contrast  with  the  executive  branch  should 
not  be  exaggerated.  The  latter  is  often  internally  divided, 
and  when  it  is,  the  President  will  find  it  difTicult  to  con¬ 
struct  and  enforce  his  policy.  Furthermore,  as  the  efforts 
of  .Senator  Helms  remind  us,  on  some  occasions  a  single 
Mendjer  of  Congress  can  force  his  preferred  policy 
through.  But  when  (Congress  is  divided,  it  will  usuallv  be 
easier  to  get  agreement  to  refrain  from  a  particular  activ¬ 
ist  policy  rather  than  to  adopt  a  positive  course  of  action. 

Is  hirmised  Presidential  Power  Is’eeessan? 

ft  can  be  argued  that  even  if  the  constitutional  pre¬ 
scriptions  of  checks  and  balances  originallv  applied  to 
foreign  policy,  America's  involvement  with  the  world  has 
made  this  approach  impo.ssible.  The  Founding  Fathers 
never  foresaw  a  nuclear-armed  Soviet  Union.  1  hev  also 
did  not  foresee  a  large  and  competitive  industrv  of  news¬ 
papers,  let  alone  of  radio  and  television  networks  and  a 
strong  network  of  interest  groups,  which;  if  blocked  by 
the  executive  branch,  could  work  through  Congress  in 
order  to  gain  their  narrow  and  particular  interests.  Fur¬ 
thermore,  the  Ciongress  to  which  they  granted  a  signifi¬ 
cant  role  in  foreign  policy  was  small  and  cohesive,  ft  did 
not  have  large  and  aggressive  committee  and  personal 
staffs  eager  to  look  into  every  detail.  1  hus  at  the  verv 
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time  that  polky-makiitg  recjiiires  speed,  agility,  coher¬ 
ence,  and  secrecy,  the  executive  branch  is  faced  hv 
stronger  and  more  intrusive  domestic  actors  in  the  form 
of  Congress,  the  media,  and  interest  groups.  If  American 
policy  is  to  be  ef  fective,  the  executive  branch  must  have 
quite  a  bit  of  leeway. 

But  while  this  view  may  be  correct  about  the  require¬ 
ments  of  today’s  world,  it  is  too  quick  and  stereotyped  in 
its  treatment  of  the  past.  The  Republic  did  not  lack  for 
external  enemies  in  its  first  years,  as  the  burning  of 
Washington  reminds  us.  To  be  sure,  ibroughout  most  of 
the  rest  of  the  nineteenth  century,  foreign  threats  were 
much  more  distant.  But  the  Constitution  was  not 
desigtied  with  such  an  easv  world  in  mind.  Even  less  is  it 
the  case  that  the  newspapers  with  which  the  founders 
were  familiar  were  gentle  anti  respecting  of  governmen¬ 
tal  authority.  I  he  strongest  terms  in  which  recent  Presi¬ 
dents  have  been  criticized  are  mild  compared  with  the 
rhetoric  of  the  late  eighteenth  centuiy.  Political  life  was 
much  rougher  then;  tactics  and  charges  that  are  now  con¬ 
sidered  irresponsible  and  illegitimate  u.sed  lo  be  common. 

Nevertheless,  the  world  has  certainly  changed  in 
ways  that  may  call  for  greater  Presidential  power.  In 
many  areas,  secrecy  is  more  important — and  probably 
more  difficidt  to  achieve — than  it  was  in  the  past.  The 
level  of  foreign  involvement  is  not  onlv  high,  but  unre¬ 
mitting.  As  the  pace  of  communications  and  travel 
increases,  the  time  permitted  for  decisions  decreases. 
And,  perhaps  most  important,  a  misstep  in  relations  with 
the  Soviet  Union  could  lead  to  the  end  of  the  country. 

I  he  need  for  secrecy,  however,  needs  closer  exam¬ 
ination.  Although  no  one  would  dispute  that  many  things 
need  to  be  kept  secret  within  the  government,  often  the 
importance  of  .secrecy  is  simply  assumed  rather  than  care¬ 
fully  argued,  let  alone  demonstrated.  For  example.  Presi¬ 
dent  Nixon  believed  that  quite  serious  residts  would 
follow  if  the  bombing  of  Cambodia  became  public.  But 
the  consequences  were  in  fact  quite  minor  and  the  only 
significant  damage  was  caused  by  keeping  the  policy 
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secret  iroiii  Congress  in  tlie  tirst  place.  We  usually  believe 
that  coveil  actions,  if  iliev  arc  to  be  ellective.  must  be 
kept  secret.  And  while  this  is  olten  true,  analvsts  might 
have  said  the  same  thing  about  the  American  jjrogram  ot 
aiding  the  contras  were  it  not  for  the  fact  that  this  pro¬ 
gram  first  gained  the  new  status  of  an  “overt  covert" 
operation  and  then  became  completely  overt.  Perhaps 
other  operations  could  have  survived  in  the  open  as  well. 

Throughout  the  (lold  War,  the  Soviets  have  gained 
the  services  of  well-placed  spies.  These  have  presumably 
done  great  harm,  especiallv  in  the  areas  of  military  proce- 
du  res  and  American  spy  networks  in  Kastern  turope  and 
the  USSR.  But  when  we  look  at  the  number  and  range  of 
spies  the  Soviets  have  employed,  what  is  most  striking  is 
the  lack  of  damage.  Donald  Maclean  sat  in  on  the  super- 
secret  meetings  that  led  to  the  establishment  of  N.\ TO. 
The  records  of  these  meetings  and  the  associated  docu¬ 
ments  were  so  .sensitive  that  they  were  not  transmitted  to 
all  the  European  capitals,  but  instead  were  sent  only  to 
London  where  the  other  Europeans  had  to  go  to  read 
them.  Perhaps  by  gaining  access  to  this  material,  the 
Soviets  were  more  able  to  anticipate  some  Western  diplo¬ 
matic  moves.  But  if  so,  the  effects  were  hard  to  detect  at 
the  time.  Furthermore,  in  this  case  and  perhaps  in  many 
others,  it  mav  have  been  to  the  West's  advantage  for  the 
Soviets  to  hear  out  innermost  thoughts.  For  it  Burgess. 
Maclean,  and  the  other  spies  reported  accuralelv,  the 
Soviet  leaders  would  have  learned  that  the  United  States 
was  generallv  defensive  and  motivated  primal  ilv  by  a  fear 
of  the  Soviet  Union.  (But  they  would  also  have  learned 
that  this  tear  .sometimes  led  to  the  t onsideration — how 
serious  it  is  hard  to  sa\ — of  preventive  war.)  Of  course  we 
cannot  tell  what  was  actually  reported  or  what  inferences 
the  Soviet  leaders  drew.  But  it  mav  have  proved  quite 
useful  to  have  them  ieali/,e  both  that  we  were  primarily 
concerned  with  preserving  the  status  vpio  and  that  we 
thought  that  if  the  .Soviet  menace  grew  too  great,  we 
might  have  to  strike  first. 
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t\en  when  secrecy  is  desirable,  it  may  be  purchased 
at  an  excessive  cost.  A  number  of  policies  have  failed 
because  thev  were  based  on  illusions  that  could  have  been 
shattered  had  a  larger  number  of  people  been  consulted. 
The  secrecy  surrounding  the  Bay  of  Pigs  was  so  great 
that  the  plans  were  never  carefully  scrutinized  by  military 
experts.  The  political  assumption  that  an  anti-Castro 
uprising  was  likely  was  similarly  never  examined  by  intel- 
ligetice  analysts  who  could  have  dismissed  it  as  a  fantasy. 
Similarly,  if  the  intelligence  estimate  that  was  instrumen¬ 
tal  in  triggering  the  Iran-contra  affair  had  been  seen  by 
main  experts,  thev  might  have  questioned  the  assertions 
that  Soviet  influence  was  growing,  that  an  internal  power 
struggle  was  likelv  in  the  near  future,  and  if  we  did  not 
act  immediately  there  was  a  great  danger  that  the  country 
would  fall  uiuler  Soviet  influence.  The  President  was  also 
su|jposedly  influenced  by  other  reports  that  indicated 
that  Iraq  was  winning  the  war  with  Iran.  Policy  is  harmed 
w  hen  analyses  like  these  are  kept  secret  and  so  free  from 
rebuttals. 

Third,  it  is  far  from  clear  that  limiting  debate  to  the 
exec  utive  branch  does  a  great  deal  to  preserve  secrecy.  As 
fat  as  we  cati  tell,  there  have  been  no  spies  in  Congress. 
Furthertnore,  it  does  not  .seem  that  many  leaks  emanate 
from  that  branch.  Of  course  increasing  the  number  of 
people  who  know  about  a  policy  does  increase  the  num- 
bei  of  people  w  ho  can  reveal  it.  But  one  would  need  to  be 
much  more  precise  than  this  before  cc^ncluding  that  the 
need  for  secrecv  retjuires  that  a  great  deal  of  infortnation 
should  be  kept  from  Congress. 

When  debate  on  crucial  issues  is  confined  to  a  small 
group  within  the  executive  branch,  the  proper  founda¬ 
tions  for  })ublic  support  cannot  be  constructed.  In  addi¬ 
tion.  the  danger  of  quick  and  unfcjunded  con.sensus  is 
great,  especially  if  the  President  himself  takes  a  position 
early  in  the  di.scu.ssion.  Of  course  the  President  may  be 
(  hallenged  by  his  ow'ii  advisers,  even  when  his  feelings 
are  strongly  expressed.  The  minutes  of  Eisenhower's 
NSC-  meetings  reveal  a  refreshingly  high  level  of 
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disagreement  as  many  ot  the  members  were  willing  to 
argue  with  the  President.  ’  But  Members  of  Congress, 
who  are  less  beholden  to  the  President,  are  even  more 
likely  to  challenge  him.  Furthermore,  when  Presidents 
can  keep  the  issue  from  Congress,  they  may  be  tempted 
to  consult  only  a  tew  friends  and  advisers.  The  result  will 
be  to  diminish  the  range  of  opinions  that  are  heard  and 
the  vigor  of  the  discussion  that  ensues. 

.411  important  example  was  the  excessive  secrecy  that 
surrounded  atomic  weapons  in  the  early  years  after 
World  War  II.  Although  the  release  of  the  Smvth  report 
gave  experts  and  the  public  (and  the  Russians)  a  great 
deal  of  information,  after  that  very  little  was  released,'’  As 
a  result,  not  only  was  the  public  ill-served,  but  debate 
within  the  executive  branch  was  inhibited.  At  a  time  w  hen 
the  most  basic  issues  of  American  poliev  toward  nuclear 
weapons  needed  a  thorough  airing,  the  concern  with 
secrecy  ensured  that  this  would  not  happen.  I'he  most 
recent  example  is  one  part  of  the  origins  of  the  Iran-con¬ 
tra  affair.  While  Reagan's  concern  for  the  hostages  was 
understandable  and  even  admirable  on  the  human  level, 
had  more  people  been  consulted  they  probably  would 
have  shif  ted  the  focus  of  the  debate  to  the  broader  and 
more  important  political  issues  involved,  perhaps  leading 
the  President  to  see  that  the  disadvantages  of  his  poliev 
far  outweighed  its  probable  gains. 


('.ongms  and  Ihr  Pirsidoiry 

Separation  of  powers  ensures  that  the  legislative  and 
executive  branches  will  quarrel  over  their  respective 
rights  and  powers.  If  for  no  other  reason,  it  is  therefore 
foolish  to  believe  that  anyone  could  set  down  rules  that 
would  determine  for  the  indefinite  future  how  the  two 
branches  should  conduct  foreign  policy-making.  Nev¬ 
ertheless,  a  few  opinions  may  be  ventured.  First,  to 
return  to  the  point  made  earlier,  substance  and  process 
are  linked.  The  degree  to  which  (Congress  will  grant  the 
President  discretion  varies  directly  with  the  extent  to 
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which  most  of  its  mcmhcrs  agree  with  the  policy  being 
followed,  rinis  (ioiigress  does  not  insist  on  debating  L'S 
policy  toward  the  Afghan  reltels  nor  does  it  attach  restric¬ 
tive  amendments  to  appropriation  bills.  Indeed,  as  far  as 
one  can  tell  from  the  public  recoi  cl,  it  does  not  even  insist 
on  detailed  reporting.  The  contrast  with  Central  America 
is  glaring,  and  the  reason  is  obvious;  Congress  sees  that 
aiding  the  Afghan  rebels  is  clearly  in  the  national  interest 
but  is  not  cotivinced  that  this  is  true  lor  the  contras.  Sim¬ 
ilarly,  Congress  has  placed  restrictions  on  the  executive 
branch  in  the  testing  of  nuclear  explosives,  anti-satellite 
weapons,  and  ABM  systems.  But  it  has  not  micro-man¬ 
aged  weapons  systems  it  deems  desirable. 

A  second  point  is  closelv  related.  Congress  only 
asserts  it,self  against  the  IVesident's  policy  when  large  and 
vocal  segments  of  the  population  doubt  the  wisdom  of 
those  policies.  I'o  the  extent,  then,  that  the  President 
seeks  to  persuade  if  ttol  follow  public  opinion,  he  also 
must  be  coticerned  with  congressional  leaction.  In  manv 
cases,  it  is  appropriate  for  the  President  to  act  in  spile  of 
public  disagreetnetit.  But  he  must  ask  himself  how  long 
such  a  policy  can  be  sustained.  In  some  instances,  the  pol¬ 
icy  may  gain  greater  support  as  it  is  implemented  and  its 
effects  become  apparent.  But  when  this  is  not  true,  it  is 
superficial  to  focus  on  congi essional  opposition  and 
ignore  the  public  discontent  that  undei  pins  it. 

Even  it  the  President  can  remove  a  number  of  policy 
aieas  from  congressional  meddling,  he  tannot  escape  the 
difficulties  imposed  by  the  budgeting  piocess.  In  only  a 
feyv  cases  can  the  President  implement  his  policy  merely 
by  making  speeches.  He  can  do  this,  for  example,  yvhen 
he  wants  to  .set  the  tone  of  .Ameritan  policy  toward  the 
Soviet  Union  bv  his  speeches.  But  most  policies  call  for 
large  sums  of  money,  and  keeping  (Congress  out  of  his 
yvay  will  not  automatically'  produce  the  votes  needed  for 
the  retpiitefl  appropriations.  Although  the  extent  to 
which  (Congress  can  guide  policy  by  rideis  to  appropria¬ 
tions  bills  is  not  clear,'  (Congress  can  effectively  block 
many  initiatives  bv  refusing  to  piovide  the  funds.  Thus 
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while  Reairaii  niav  have  been  able  to  denv  (ioii^ress  the 
right  and  aliilitv  to  contest  his  interpretation  ot  the  ABM 
agreement,  he  could  not  force  it  to  spend  monev  for  tests 
that  it  viewed  as  objectionaltle,  either  because  tiiev  vio¬ 
lated  the  treatv  or  because  thev  were  seen  as  unwise  tor 
any  other  reason. 

VVh.m  Ci.\N  (>ON(.RKSS  Do  BlSl  ?  (Congress  can  do 
some  things  pat  ticularlv  well.  Because  it  is  not  as  directly 
responsible  for  foreign  policy  as  the  President  is.  it  can 
often  act  as  the  couiurv's  conscience,  pointing  out 
reprehensible  behavior  bv  countries  with  which  our  rela¬ 
tions  are  sensitive.  Reactions  to  recent  events  in  C.hina 
provide  the  latest  example.  Another  role  that  Ciongress 
can  perform  is  to  indicate  how  different  values  should  be 
weighted  when  they  are  in  conflict.  I  he  inability  to  fine- 
tune  a  policy  anti  the  drawbacks  of  mici o-management 
do  not  arise  here.  Rather.  (Congress  indicates  which  value 
is  most  important  in  a  given  situation  and  which  values 
can  be  sacrificed,  i  his  seems  to  be  what  C>ongress  is 
doing  on  the  tiuestion  of  aid  to  Pakistan.  Everyone  agrees 
on  the  importatice  of  nonproliferation  and  the  \  alue  of 
providing  stipport  to  Pakistan.  L’nf<)rlunatelv.  these  two 
considerations  conflict  with  each  other  anti  some  sort  of 
trade-off  is  inevitable.  For  a  variety  of  reasons,  the  Presi¬ 
dent  comes  tlown  more  .strongly  on  the  sitle  of  the  latter 
than  on  the  former.  (Congress  disagrees,  and  while  one 
can  argue  as  to  wht)  is  correct,  the  legitimact  (>•  the  ton- 
gressional  role  seems  t  lear.  I  here  is  no  reason  w  in  the 
executive  branch  sht)ultl  l>e  better  suited  to  jiulge  this 
question  than  the  Legislature.  Intleed.  in  contratliction  to 
what  is  often  alleged  to  l)e  the  normal  patteiii,  heie  it  is 
(atngre.ss  which  is  looking  to  the  long-run  and  the  execu¬ 
tive  that  is  being  swayed  bv  the  immediate  and  pai- 
ticularistic  concerns.  When  taking  a  stand  that  conforms 
to  general  American  foreign  policy  hints  a  country  with 
which  the  United  States  has  good  relations,  that  country 
usually  is  able  to  make  its  objectiotis  sltongh  felt  within 
the  executive  biaiuh.  P'urthermore,  the  counti  v  desks 
that  are  responsive  to  the  friend's  interests  usually  are 
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Stronger  than  the  agencies  seeking  to  upliolcl  general 
principles.  The  likely  result  is  that  the  executive  hranch's 
jtolicv  will  he  strongly  influenced  by  the  ally's  concerns. 
(Congress,  on  the  other  hand,  lacks  this  sti  ucture  of  inter¬ 
nal  constituent  groups  and  is  less  likely  to  be  captured  by 
the  loreign  counirv  or  its  agents  within  the  government.'^ 


(Uinriusion 

I  he  Iran-contra  affair  is  only  the  most  recent  evidence 
for  the  generalization  that  when  the  executive  branch 
feels  that  the  Ciongress  will  oppose  it.  it  will  ti  v  to  mini¬ 
mize  congressional  involvement.  Although  the  extent  to 
which  the  executive  branch  not  only  kept  information 
from  the  Congress  but  actively  deceived  it  is  unusual,  the 
general  pattern  is  not.  While  such  behavior  is  undei  - 
standable,  sustained  and  effective  policy  requites  at  least 
the  iicquiescence  of  Congress.  The  President  and  his  col¬ 
leagues  must  then  learn  to  live  with,  if  not  to  accept,  the 
iudgment  of  the  coordinate  branch. 

For  its  part,  Cktngress  must  realize  that  it  ctninot  con- 
tiol  oi  even  concur  in  the  details  of  .American  foieign 
polic\.  (Indeed,  it  is  questionable  whether  the  President 
can  tlo  so.)  In  fact,  under  most  circumstances.  Congress¬ 
men  are  mote  than  willing  to  leave  a  gieat  deal  to  Piesi- 
dentiitl  responsibilitv,  thereby  relieving  them  of  the  blame 
when  things  go  wrong.  Liuler  ordinary  circumstances, 
the  President’s  prestige  is  such  that  Catngress  is  willing  to 
oppose  him  only  wheti  the  pressures  to  do  so  are  great. 
But  when  (hnigress  does  oppose  the  President,  the 
national  interest  usually  is  best  served  when  it  concen¬ 
trates  (ui  the  areas  of  its  comparative  advantage, 
especially  the  general  thrust  of  the  policy  rather  than  its 
s|)ecifics.  Furthermore,  Congress — and  the  nation  at 
large — must  live  with  the  fact  that  no  matter  how  vigilant 
it  is,  the  President  has  the  power  to  commit  .American 
l^restige.  He  can  announce  that  we  must  protect  Kuwiiiti 
ship|ting  in  the  Persian  (iulf  or  that  the  .Ameiican 
imtional  interest  requires  supporting  the  contias. 
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('.oiigress  niav  he  al)le  to  hlot  k  tlie  moves  tliat  would  l)e 
necessarv  to  implement  these  polkies,  l)ul  tlie  interna¬ 
tional  and  domestic  environment  will  liave  been  alteied 
by  the  President’s  statements.  (Congress  mav  decide  that  it 
is  unwise  to  follow  the  President,  but  there  is  nothing  it 
tan  do  to  stop  him  from  trying  to  lead  the  wav.  and 
thereby  from  partially  setting  American  policy. 

Cioidlict  and  compromise  will  contitiue  to  character- 
i/e  the  making  of  American  ioreign  policy.  The  interests 
and  perspectives  not  only  in  the  country  at  large  but  even 
within  the  executive  branch  are  too  diverse  to  jrermit  cer¬ 
tainty  and  neatness  in  the  processes  oi  the  outcomes.  The 
elusive  cjualities  of  trust  and  good  will  within  and  between 
the  two  branches  are  critical  if  the  system  is  to  ser\e  the 
counti  c — and  the  world — well.  When  Donald  Regan 
asked  why  Admiral  Poindexter  had  approved  using  the 
profits  on  the  Iranian  arms  sales  to  suppoii  the  contias, 
he  replied:  "Well,  that  damn  Tip  O'Neill  ...  the  wav  he's 

jerking  the  cotitias  around _ I  was  )ust  so  disgusted _ 1 

didn't  want  to  know  what  [Oliver  North]  was  doing. "  '  In 
a  detnoc  rac  v,  this  is  a  rec  ipe  for  disastei . 


Soles 
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Would  it  have  Iteeii  consiitiitiotial  for  (Congress  to  have  tried  to 
ciirL  Iveagan's  polity  in  the  Persian  (iulf  hv  an  anientlnient  vvliith 
would  have  prevent  anv  monies  being  spent  to  support  nat  al  opera- 
tiotis  there? 

8.  This  will  onlv  he  true,  ol  tourse,  if  the  loreign  fountrt  lat  ks 
former  natioitals  or  svtnpathi/ers  who  are  orgatiized  and  vocal  in  con¬ 
gressional  districts. 

9.  Quoted  in  the  AVz/’  \'ork  limn.  )ulv  81.  1987. 


A  riON  AL  SECURI  rv 
SHARED  AND 
DIVIDED  POWERS 


IV  HOWARD  K.  SHLMAN 
National  War  (lollei^e 


/  lh)uk  the  legisidlii’e  x’elo  in  the  VVV/r  Foxeen  Resolution 
run  he  (listinguisheil  from  other  legislutive  I’etoes. 

— Louis  Fisher 


On  I  hi-  200  i  h  A^^■|\  ^:RSAR^  of  ihk  si(.m\(.  oi-  i  hk 
American  Constitution,  the  eonflitt  that  took  plate  over 
what  powers  shttnkl  he  assigned  to  and  exercised  bv  the 
President  and  Congiess  is  alive  and  well.  It  is  an  endur¬ 
ing  problem  that  Hares  up  and  then  recedes  Irom  time  to 
time.  It  is  the  struggle  between  Hamilton  and  Madison, 
which  Madison  won  initiallv  but  against  which  the  forces 
ol  Hamilton  tontinue  it)  contend.  It  is  the  strtiggle 
between  those  who  are  content  with  or  stronglv  advocate 
the  division  of  powers  and  the  shared  powers  between 
the  President  and  Congress,  and  those  who  would  prefei 
to  move  towaicl  some  lorm  ol  parhament.n  v  government 
OI  a  more  nnitarv  state. 

It  is  a  recurring  sirnggle,  which  snrlaces  most  often 
dining  the  twilight  of  a  President's  service  or  during  the 
class  of  a  weaketied  Presidencv.  .Senator  |.  William 
Fiilltiight  pro|)osed  moving  towards  a  parliamentarv 
svstem  when  he  felt  Ptc-sideiit  rrmnan's  power  was  insuf¬ 
ficient  foi  the  time’s.  .\t  the  end  of  th  ■  c. alter  administia- 
tion  lot  ins  of  the  pat  li.imentarv  svstem  were  advoc.ited 
l)\  his  W  bite  House’  (iounse’i  and  be  the’  Pic’side’iit  himself 
in  his  advc»c  ac  \  *>f  a  single’  six-ec’ai  tei  m  diii  ing 
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\s  hic  h  he  would  he  Jree  Irom  I  he  ( oiislrainls  ot  puhlie 
opinion  or  the  need  to  eonsider  tlie  politics  of  the  coinintf 
election.  I  he  Nixon  adminislralion,  after  its  1972  elee- 
toral  vietorv,  exercised  the  “lin|)erial  Fresidenev"  and 
without  authori/ation  or  legislation  iinpounded  funds, 
put  ,1  inoi  atoriuin  on  more  than  a  do/eti  domestic  pro¬ 
grams  that  had  been  passed  hv  (iongress  and  signed  into 
law,  and  transferred  fimcfs  from  foreign  aief  accounts  to 
militate  accceunts  lor  purposes  tfiat  had  never  been 
authoii/ed.  What  Fresiclent  Nixon  did  or  tried  to  do 
illegallv  and  unc onstitutionalK .  I’resicfent  Reagan  did 
legalle  and  constitutionallv  in  liis  liist  two  \ears  when  he 
leoiclered  piioiities — a  cut  in  dotnestic  spending,  an 
increase  in  militarv  spending,  and  a  major  reduction  in 
t.ixes — In  winning  majoi  itv  votes  in  eac  ft  House  of 
(lougiess  for  his  programs. 

In  the  twiligiit  of  tlte  Reagan  administration,  there 
were  specifie  calls  for  moving  towards  a  parhiunentiirv 
svstetn  or  a  more  unitarv  state  bv  at  least  two  different 
groups.  I'he  purpo.se  of  their  effort  was  to  eliange  the 
t elatiouships  between  tfie  President  iuitl  (Congress  with 
lespect  to  theit  stiared  and  dixided  powers.  1  exttmine 
this  moxement  and  both  its  organi/ed  .incl  unorgani/ed 
advocates  and  then  illustrate  some  of  the  consecjuences 
and  issues  in  two  of  tiie  several  eontending  aieas.  namelv 
in  the  aieas  of  war-making  and  foreign  |M)lic  v. 

I  hr  n<imilt(nu(nis 

One  gioup  of  model  n  Hamiltonians  w  ishes  to 
increase  the  power  of  llie  I’resiclent  explic  ilb.  bv  .ugu- 
ment,  leason,  .incl  constitutional  means.  1  his  group  sees 
an  c-xcessive  amount  of  “gridloc  k"  allegedlv  caused  bv  the 
diffusion  of  |)owet  in  (Congress,  the  loss  ol  powei  b\  con- 
giessional  leadeis  and  eommiliee  chairmen,  ;md  the 
decline  of  the  pailv  svstem  and  pailv  discijjline  in  botli 
(amgress  .ind  the’  counli  v.  1  hex  haxe  made  .i  set  ies  of 
piopos.ils  .mcl  hope  to  olilain  them  legitimalelv  througfi 
p.irlx  ic’solulions  and  changers,  legislation,  and  bx  consti¬ 
tutional  amendments.  I  liese  pioposals  xxerc'  pul  lorwaicl 
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alter  what  was  said  to  l)c  a  series  ol  failed  I’resideiu  ies — 
|()hiisoii,  Nixon,  Ford,  and  Clat  ter. 

.\iiot)iei  group  of  Hamiltonians  wishes  to  gain 
thanges  in  the  expattsion  of  Piesidential  power  l)\ 
implicit  means;  the  members'  arguments,  taken  together, 
essentiallv  urge  a  plebiscitary  Presidenc\  (exemplified  in 
modern  times  by  (Iharles  de  (ianlle).  Ibis  groii]) 
emerged,  although  unorganized  and  inlormal,  alter  the 
highh  successful  fust  six  years  of  President  Reagan  and 
the  frustiation  following  the  elections  of  H)(Sb  and  the 
“Iratigate  '  controyensy.  Some  group  members  asseit  that 
the  Ihesident,  and  the  President  alone,  should  exe  rcise 
exclusiye  authority  in  at  least  lout  yital  areas:  the  power 
to  go  to  war;  the  power  both  to  initiate  and  cat  r\  out  loi  - 
eign  policy;  the  power  to  appoint  officials  to  tlie  highest 
posts  in  the  country  with  only  the  pro  forma  adyice  and 
coitsettt  of  the  Senate;  and  the  determining  of  domestic 
budget  policy  without  more  than  minor  modilicaticcns  l)\ 
the  (lotigress.  The  advocates  of  these  positions  asseit.  as 
did  the  stipporters  of  Franklin  Roosevelt  in  I'flVi  and 
Richard  Nixon  in  1972,  that  as  a  result  of  an  oyerwhehn- 
ing  electoral  victory  the  President  has  a  mandate  to  c  at  t  v 
out  his  policies  in  these  areas.  Having  won  a  plebisc  ite. 
the  I’resiclent's  foreign  and  domestic  policies  should  be 
acc|uiesced  in  fty  (longress. 

What  the  more  strident  advocates  of  these  positions 
ate  seeking  is  a  more  unitary  state  as  piacticed  in  tnodei  ii 
pat  liatnentat  y  democracies.  Fhe  Bi  itish  Pi  ime  Ministet 
has  pierogatives  not  available  to  the  .\meiitan  Piesidc  iil. 
Mts.  1  hatcher  went  to  war  in  the  Falkl.inds  without  a 
dec  lai  atioii  of  war  or  vote  of  I’arliament.  She  .incl  het 
Foreign  Sec  letai  v  need  not  get  the  acK  ic  e  and  consent  of 
two-thirds  of  the  Parliament  lot  treaties  nor  a  majoiitx 
vote  for  the  a|)pc)intment  ol  het  (  abinet.  )uclges  ol  the 
High  Coutt,  or  archbishops.  Once  iier  budget  is  icwcaled 
by  the  (ihaticellor  of  the  Kxchet]uei  ,  it  is  lot  all  piactical 
put  poses  accepted  without  major  c  hanges.  Fhe  “i  s  "  .ire 
dotted  and  the  “t's  '  are  ciossed.  Fhe  |)owc  i  she  exerc  ises 
makes  evei  v  modern  Piesident  envious  indeed  .nid  Ic'.ids 


58 


Howard  K.  Sdimw 


main  ot  liis  supporters,  uii(lerslaii(lal)l\ ,  to  advocate  a 
similar  stale  of  af lairs.  What  a  luxur\  it  would  he  for  a 
President  to  liave  a  docile  following  in  (longiess,  unwill¬ 
ing  to  criticize  or  vote  against  his  polic  ies  because  that 
would  ensure  a  new  election  or  the  loss  ot  his  or  her  seal 
b\  the  intervention  of  the  central  part\  headcjuarters. 

t  his  is  not  a  partisan  or  pain  matter.  It  is  in  part  an 
acc  ident  of  the  Presidential  cvcie.  One  doubts  if  those 
pushing  the  views  todav  would  be  so  eager  if  tliere  were 
ncjw  a  (ieorge  Mc(>o\eiii,  led  Kennech,  or  Walter  Mon¬ 
dale  administration.  It  is  the  position  ol  the  supporters  of 
most  Presidents,  particularlv  in  the  waning  \ears  of  their 
Presidencv.  But  it  also  is  argued  bv  Presicleuls  and  their 
followers  throughout  a  Presidential  term  with  respect  to 
certain  powers  and  certain  issues. 

Richard  Nixon  vetoed  the  War  Powers  Resolution. 
Everv  Pt  esiclent  since  Nixon  has  op|)osed  it  and  has  failed 
to  carrv  out  its  specific  provisions.  Some  ol  them  and 
theii  supporters  have  proclaimed  it  unconstitutional. 
What  modem  Presidents  atid  their  entourages  seek  is  to 
exercise  in  relatively  tranc]uil  periods  the  poueis  that  Lin¬ 
coln  and  Franklin  Roosevelt  exercised  during  dire 
etnergencies. 

Since  Fi  atiklin  Roosevelt's  f  irst  let  in,  academies  and 
intellectuals,  with  a  few  prominent  exceptions,  have  deni¬ 
grated  the  (iongress  and  canonized  the  Presidencv.  Presi¬ 
dents  have  followed  suit.  Roosevelt  attempted  to  purge 
the  Senate  of  faithless  lollowers  in  IbSS.  1  rum. in  ran 
against  a  "do-nothing,  no  good”  SOth  (amgress.  He 
attempted  to  exercise  prerogalise  power  b\  seizing  the 
steel  mills  during  the  Korean  War  but  was  stop|H‘d  bv  the 
Supreme  Ciourt  decision  he  obeved.  (ami  ageouslv  he 
committed  troops  to  stoj)  an  aggressor  in  Korea  but  with¬ 
out  a  declaration  ol  war  or  .i  stipportise  congressional 
I  esolutioii.  Two  veai  s  later  it  was  dubbed  "  rruinau's 
War"  and  lost  muc  h  congressional  and  public  support. 

rhroughout  the  nineteenth  cc  niuiv,  the  major  politi¬ 
cal  itarties  stronglv  opposed  the  preemiiic'ni  Presidencv. 
and  (amgress,  except  foi  short  periods,  dominated  the 
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{i()\ ei  nincnl .  K\  en  af  te  r  llu*  sttont)  Pi  csicfciu  it  s  of 
rheodoie  Roosevelt  and  Woodrow  Wilson.  (aiiijJiess 
remained  the  dominant  lirant  h  until  19;i!h  In  his  inaug¬ 
ural  address  in  that  vear,  Franklin  Rooseteh  tailed  for 
wartime  powers  to  meet  a  peacetime  ei  isis; 

f  shall  ask  die  ('.ongress  for  ifie  one  remaining  instrument 
to  meet  the  crisis — l)road  exec mice  power  to  wage  a  war 
against  tlie  emergentv  as  great  as  the  pouei  that  would  t)e 
gi\eti  me  if  we  were  in  fart  invaded  1)\  a  foieign  foe. 
[Clongress  liacked  liis  ie(|nest.| 

His  actions  throughout  the  19.S()s  and  until  Pearl 
Harhor  weie  opposetl  Itv  the  t ongi essional  wing  of  the 
Repuhlitan  party  which  held  to  the  Whig  view  of  power 
and  opposed  the  strong  Presidenc  v. 

But  as  the  Repuhlitan  parlv  became  the  Piesidetnial 
party  undei  Eisenhower,  Nixon,  Ford,  and  Reagan,  that 
attitude  changed.  .\nd  the  Democrats  who  stionglv  sup¬ 
ported  the  delegation  of  power  to  Roosevelt.  I  ruman. 
Kennedy,  and  |olinson  now  siiess  the  enumerated 
powers  of  article  I,  in  ati  attempt  to  balance  tlie  powers  of 
the  strotig  President,  which  thev  helped  to  ci  eate.  I  he 
views  of  both  have  changed,  probablv  onlv  tempoiarilv 
and  until  the  political  roles  ate  reveisetl  and  their  candi¬ 
date  is  in  the  White  House. 

Both  patties  should  ponder  the  growth  of  Executive 
power.  Do  we  w  ant  a  parliamenlai  v  svstem  or  a  modified 
parliamentarv  svstem?  Would  it  woi  k  in  a  countrv  as 
large  as  and  as  hetet ogeneous  and  as  diveise  as  the 
United  States?  Should  we  move  to  what  might  lie  a  mote 
efficient  goverttmein  and  abandon,  in  pait.  the  protec¬ 
tions  pretvided  bv  the  division  and  dif  lnsion  of  powei 
which  the  Eouttding  Eatheis  provided  in  an  efioit  to 
keep  the  countt  v  I  t  ee? 

Eel  us  tut  11  to  two  of  the  manv  ateas  whete  theie  is 
contioversv  between  the  I’resident  and  (.ongiess — the 
conflicts  ovei  wai  |)owers  and  foieign  polic  v. 
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VVV//'  Powers  oiid  Poreii'ri  Polin 

Much  of  the  coiitroversv  swirls  around  the  War 
Powers  Resolution  and  the  President's  role  as  (w)ni- 
niander  in  Chief,  on  the  one  hand,  and  the  concomitant 
authority  of  the  President  in  the  remaining  areas  of  for¬ 
eign  policy,  on  the  other.  I  he  provisions  of  the  former 
have  yet  to  be  carried  out  bv  any  President  in  a  dozen  or 
more  instances  where  the  provisions  ol  the  resolution 
could  or  should  have  been  invoked.  In  the  remaining  for¬ 
eign  power  areas,  there  is  a  constant  iteration  of  a  part  ol 
the  wide  ranging  dicla  by  Justice  Sutherland  in  the  Curtiss- 
Wright  decision  that  the  President  is  "...  the  sole  organ  of 
the  federal  government  in  the  field  of  international  rela¬ 
tions.’  Those  who  assert  the  language  do  so  in  ever 
increasing  authoritative  tones  but  without  mentioning 
that  basically  the  case  was  a  very  narrow  one  in  which 
President  Roosevelt  acted  under  the  language  of  a  con¬ 
gressional  joint  resolution  by  issuing  a  proclamation 
authorized  by  the  resolution,  against  the  sale  of  arms  to 
those  engaged  in  an  armed  conflict  in  Chaco. 

Fifteen  machine  guns  were  sold  bv  Cad  1iss-\\’ right  to 
Bolivia  and  the  Court  upheld  the  Government  s  right, 
based  on  the  proclamation,  to  prohibit  the  sale.  The  nar¬ 
rowness  of  the  actual  ca.se  and  the  additional  dictu  bv  Jus¬ 
tice  Sutherland  that  the  power  of  the  President  in 
international  relations  ”...  like  every  other  government 
power,  must  be  exerci.sed  in  subordination  to  the  applica¬ 
ble  provisions  of  the  Camstitution"  are  seldom  mentioned. 

(atnverselv,  ultimate  omnipotence  of  the  Piesident 
was  declared  bv  Lieutenant  (Colonel  \oith  affei  he  was 
asked  bv  Senator  Hatch  if  he  thought  Catngiess  had  anv 
role  to  play  in  foreign  policy.  Following  assertions  that 
the  President  makes  foreign  policy  he  patronizingly 
agreed,  “  Fhere  is  a  role  [for  (atngressj,  and  that  is  the 
appropriation  of  money  to  carry  out  that  policv."  But  as 
Edward  S.  Ciorwin  has  written 

rhe  Constitution  coiisidert'd  onlv  lot  its  ai  i  it  iii.it  i\ c 
gratits  of  power  c  apable  ol  alfec  ting  llie  issue,  is  an  ntvita- 
lioii  to  slnigirle  foi  the  piivilege  of  dina  ting  Americ.m 
foreign  jtolit  v. 
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Some  of  those  who  argue  that  the  President  has 
largelv  an  exclusive  role  in  international  al lairs  forget 
that  until  7  September  1787,  10  days  before  the  (Constitu¬ 
tion  was  endorsed  and  signed,  the  treatv-making  power 
read 

The  Senate  of  the  United  States  shall  liave  jjowei  to  make 
treaties  and  to  appoint  amftassadois.  and  judges  to  ilie 
Supreme  (Court. 

This  was  changed  to  read 

1  lie  President  shall  have  power,  1)\  and  witli  the  ad\iie 
and  cotisent  of  the  Senate  of  the  United  Slates,  to  make 
treaties,  provided  that  two-thirds  of  ilie  Senate  present 
concur. 

Phis  is  an  extraordinarily  diff  icult  numbei  to  t  eat  h  on 
anv  controversial  treaty. 

If  one  really  believes  the  President  is  the  sole  organ 
of  the  Federal  (iovernment  in  the  field  of  foreign  rela¬ 
tions,  he  or  she  should  tell  that  to  Woodrow  Wilson  with 
respect  to  the  V'ersailles  Treaty  or  to  Jimmv  (Cat  ter  with 
respect  to  SALT  II.  Short  of  a  constitutional  amendment 
to  repeal  the  two  thirds  requirements  and  other  pro\i- 
sions  of  article  I,  the  President  is  not  the  “sole  organ."  but 
shares  power  in  the  field  of  international  relations.* 

The  War  Pmeers  Resolulion 

Perhaps  the  best  illustration  of  the  ongoing  argu¬ 
ments  over  the  powers  of  the  President  and  Uongi  ess  is 
found  in  the  controversy  over  the  War  Powers  Resolu¬ 
tion. 

Many  of  the  objections  to  the  War  Powei  s  Resolution 
put  forward  by  its  opponents  often  apj^ear  exaggerated 
or  the  result  of  a  hasty  reading  of  the  domment.  1  he 
arguments  that  it  provides  that  troops  must  be  withdiawu 
even  if  (Congress  takes  no  action  at  all  in  (iO  davs,  that  it 
delegates  congressional  powers  to  the  Piesideni.  that  it 

appfiulix  detailing  ( (Misliimioiial  ixtwurs  alluciin^  nalional 

s<.^(  uriiv. 
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would  iidiil)it  action  in  the  case  of  a  missile  attac  k,  that 
the  (^lifidlui  decision  on  the  legislaii\e  veto  has  made  it 
unconstitutional  are  all  highlv  debatable  inter|n etations 
of  its  terms. 

Let  us  examine  its  content  and  note  the  care  hv 
which  such  problems  are  met  hv  a  good  faith  reading  of 
the  text  (d  the  resolution.  Lhis  can  best  he  done  by  a 
series  of  cjuestions  and  answers. 

(,).  VV’hv  is  it  the  War  Powers  Rc-solution.  not  the  War 
Powers  Act?-' 

■A.  It  was  a  joint  lesolntion  of  (iongiess  whic  h  both 
the  House  and  Senate  passed  and.  nndei  artic  le  1.  section 
3,  the  “presentment  clause,  "  was  sent  to  the  President 
(Nixon)  foi'  his  signature  or  veto,  as  in  the  case  of  a  hill 
(article  I,  section  2).  It  was  passed  over  his  \elo. 

It  was  a  lesolution  Itecanse  it  not  onlv  affected  the 
Presidetit  and  the  executive  branch  but  it  also  pi ovicled 
tor  congressional  action  and  piioritv  procedures  with 
lespect  to  a  Presidential  report  oi  congressional  concur¬ 
rent  resolution,  and  amended  the  rules  of  the  House  and 
Setiate  to  cat  i  y  them  out. 

If  the  legislation  had  aflected  onl\  the  executive 
Itianch  it  would  have  been  an  act  under  article  1.  section 
2.  of  the  “|)resentment  clause.  ' 

Q.  Does  it  delegate  power  to  the  President  oi  deni¬ 
grate  the  powei  of  the  President,  or  does  it  im  tease  or 
decrease  the  power  of  ('.ongress?-' 

A.  According  to  the  resolution,  “no.  "  It  specificallv 
slates 

Nothing  in  tliis  joint  resolution  ( I )  is  intended  to  alter  ilie 
(lonstiiiiiional  auilioriiv  of  the  (iongiess  or  of  llie  Presi- 
dc'iit.  or  tlu‘  provisions  of  existing  ireaiies;  or  (2)  sliall  be 
construed  as  granting  anv  authoiitv  to  tin-  I’lesideni  with 
res|)e(  l  to  tlie  introduc  tion  of  I  'niied  .States  .Vi  tiled  Foic  es 
into  hostilities  oi  into  situations  whcucin  in vol\ eitient  in 
hostilities  is  c  leaiiv  indicated  hv  the  c  it c  tniistaiu es  w  hic  h 
authoritN  he  would  not  fiave  had  in  the'  .diseiue  ol  this 
joint  resolution. 
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Q.  What  are  its  “consulting”  requirements-' 

A.  It  savs 

Section  3.  I'he  PresicletU  in  every  possible  instance  shall 
consult  with  Ciongivss  helore  introducing  United  States 
Arnied  P'orces  into  hostilities  or  into  situations  where 
imminent  involvement  in  hostilities  is  clearly  indicated  by 
the  circumstances,  and  alter  every  such  introduction  shall 
consult  regularly  with  tite  Congress  until  United  States 
Armed  Forces  are  no  longer  engaged  in  hostilities  or  have 
been  remo\ed  Iroin  such  situations. 

Q.  Has  a  Pt  esident  ever  “consulted"  Congress  before 
introducing  forces  into  hostilities? 

.\.  According  to  Congress,  “No.”  He  has  “informed” 
Congress,  as  in  the  Cirenada  incident  and  before  the  fir- 
itig  on  the  oil  platform  in  the  Persian  (iull.  but  no  Presi¬ 
dent  has  asked  for  the  judgment  of  the  congressional 
leaders  bejorc  he  made  his  decision. 

Q.  Did  the  President  have  to  consult  in  the  A/cnY/gttcz 
incident? 

A.  Presidetit  Ford  has  criticized  the  resolution  on 
grounds  that  at  the  time  of  the  Mayngiiez  incident,  three 
or  four  kev  congressional  leaders  were  in  (oeece,  the 
same  number  iti  China,  and  it  was  difficult  to  find  others 
who  were  scattered  in  their  states  and  districts.  1  he  reso¬ 
lution,  however,  anticipated  such  circumstances  and 
requires  the  President  to  consult  with  Congress  onlv  "in 
every  |)ossible  instance.”  Obviously  it  was  not  possible  to 
consult  in  this  instance. 

Q.  Does  the  President  have  to  “(onsult”  if  he  has 
minutes  or  less  to  answer  a  Russian  missile  threat,  for 
example? 

.\.  I  he  ( omitination  of  the  language  that  he  shall 
consult  "ill  every  possible  instance"  and  that  his  powers 
extend  to  the  exercise  of  his  authority  as  Commander  in 
Chief  to  introduce  armetl  forces  into  hostilities  without 
congressional  action  under  lh«  resolution  in  a  ‘‘... 
national  emergency  (leated  bv  attack  upon  the  United 
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States,  its  territories  or  possessions,  or  its  armed  Ion  es  ' 
(section  2(c)(S))  clearlv  indicate  no  ret|nireinent  to  (onsnlt 
in  stich  circumstances. 

Under  the  same  section  it  is  cleat  Amei  it  an  arnu-d 
forces  have  the  right  to  return  lire  under  lules  of 
engagement  if  fired  upon. 

Q.  When  must  he  “report”  to  Uongi  ess? 

A.  In  three  circunistances  under  section  4.  witliiii  4S 
hours — 

Section  4(a).  In  tlic  absence  ol  a  dedaratioTi  ot  wai .  in  am 
case  in  u  liich  United  Armed  Forces  aie  intiodiued — 

( 1 )  into  hostilities  or  into  situations  w  here  imminent 
itnohemem  in  hostilities  is  death  itiditaied  l)\  the  l  ii- 
( utiistatices; 

(2)  itUo  the  lerritorv,  airspace  or  uaters  of  .t  foreigti 
tiatioii,  while  ec|uip[)ed  tor  cotnbat.  except  lot  deplo\- 
ments  which  rehite  .solelv  to  supph  .  leplacetnetti.  ic  paii  . 
or  traitiing  of  suc  h  forces;  or 

(3)  iti  tiittniiers  which  substatnialh  et)l.ttA>f  I  ttiied 
States  .Arttied  Foiccas  c“c|ui|)|>ed  tot  cotiiltal  altc.tdc  located 
in  a  foreign  nation. 

Q.  What  is  the  report  to  set  forth? 

A.  (A)  the  circumstances  necessitating  the  introduc¬ 
tion  of  United  States  armed  forces;  (B)  the  cotisiititiional 
and  legislative  authority  under  which  such  inti oduction 
took  place;  and  (U)  the  estimated  scope  and  clur.iticm  of 
the  fiostilities  or  involvement. 

Q.  Is  he  re(|uired  to  make  fiu  lhei  reports? 

■A.  If  forces  are  introduced  under  section  4(;i)(  1 )  he  is 
required  to  report  pet  iodicall v  but  .it  least  e\  ei  \  six 
months.  He  is  not  recjuired  to  report  fuithei  under  the 
other  two  cii c  iiinstances,  but  (ioiigress  c  ;m  .isk  lot  addi¬ 
tional  information. 

Q.  What  ac  tion  does  (iongress  take? 

A.  Fit  St,  the  b()-dav  c  lock  runs  and  Uongi  c  ss  ac  ts  onh 
when  the  President  reports  undei  sec  tion  4(.i)(  I  ).  i.e.. 
when  forces  ate  introduced  into  hostilities  oi  imminent 
involvement  in  hostilities  is  cleailv  indicated  b\  the- 
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circuinslaiices.  I  here  is  no  requirement  to  act  under  sec¬ 
tion  4(a)(2)  and  (3).  Second,  the  President  shall  terminate 
any  use  of  the  armed  forces  unless  Congress  has  acted  in 
60  days  to  (1)  declare  war;  (2)  enact  a  specific  authoriza¬ 
tion  for  such  use  as  it  has  done  in  the  past  over  Formosa 
in  1955,  in  the  Mid-East  in  1957,  Cuba  in  1962,  the  Gulf 
of  Tonkin  in  1964,  Santo  Domingo  in  1965,  and  more 
recentlv  in  Lebanon  in  1983  (the  latter  was  not  the  result 
of  the  President  invoking  the  War  Powers  Resolution  bv  a 
report  under  section  4(a)(1));  (3)  extend  the  60  davs;  or 
(4)  Congress  is  physically  unable  to  meet  as  a  result  of  an 
armed  attack  upon  the  United  States. 

Q.  What  if  troops  are  undei  fire  wheti  termination  is 
called  for  at  the  end  of  60  days? 

A.  The  Piesident  has  an  additional  30  days  to  with¬ 
draw,  or  90  days  in  all. 

(,).  C^ati  Congress  order  thetn  out  earlier'- 

A.  \’es.  if  in  the  absence  of  a  declaration  of  war  or 
specific  statutoiy  authorizatioti  the  Congress  so  directs  a 
Presidetit  f)\  a  ‘co/tcnrrent  resolution." 

Q.  What  is  a  cotu  urrent  resolution- 

A.  It  is  a  resc'Iution  passed  by  majority  yoie  of  both 
the  Douse  atid  the  Senate,  ft  is  not  signed  by  the  Presi¬ 
detit  atid  therefore  not  subject  to  a  veto. 

y.  Why  did  Congre.ss  proxide  for  a  concurrent  rather 
than  a  joitil  resolution  as  a  means  of  directing  the  Presi¬ 
dent  to  remove  troops  from  hostilities? 

A.  Congress  reasoned  that  as  a  declaration  of  war 
t  e{|uit  es  only  a  tnajority  vote  by  both  Houses  of  Congress, 
it  should  tiot  be  retjuired  to  provide  a  two-thirds  vote  to 
ovet  ride  a  Pi  esidential  veto  of  a  joint  resolutioti  to  stop  a 
war.  1  he  five  wars  declared  in  American  histoiv  were 
done  by  acts  of  Camgress  and  joint  resolutions  ret|uiring 
the  Presidetit's  signature.  No  Presidetit  has  vetoed  a  dec- 
laration  of  wat . 

Congress  also  leasoned  that  a  President  would  com¬ 
ply  with  a  resolution  passed  by  a  majority  of  both  houses 
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ol  (^ongiess.  Public  opinion  wonlrl  clcarlv  be  so  opposed 
lo  the  President’s  action  as  to  make  it  almost  impossible 
for  him  to  successfullv  carrv  out  his  actions. 

Q.  Would  troops  have  to  be  removed  if  there  were  no 
action  by  Congress  in  bO  davs,  as  manv  prominent  politi¬ 
cal  and  academic  people  have  charged' 

.V.  Both  section  B  and  section  7  of  the  resolution 
detail  prioritv  procedures  Congress  must  follow  in  the 
case  of  a  joint  resolution  or  bill,  on  the  one  hand,  or  a 
concurrent  resolution,  on  the  other. 

I  hese  l  equire  action,  set  detailed  timetables,  prevent 
filibustei  s  and  delav,  and  lead  to  action. 

Only  if  there  were  a  negative  action  defeating  a  dec- 
lat  ation  of  war,  a  resolution  suppoi  ting  the  President's 
actions,  or  an  extension  of  the  bO  davs,  could  it  be 
claimed  that  Congress  failed  to  act.  Attd  in  those  circum¬ 
stances  otie  would  have  to  .sav  that  a  defeat  of  anv  oi  all 
of  these  was  action,  not  "no"  action. 

It  is  a  questionable  reading  of  the  statute  to  assert 
that  it  pi  ()\  ides  for  removjil  of  armed  f  orces  if  “no"  action 
is  taken,  for  "no"  action  seems  improbal)le  oi  impossible 
under  the  clear  reading  of  the  resolution.  It  retiuires  the 
(Congress  to  take  tlie  following  steps; 

—  1  he  Foreign  Affairs  and  Foreign  Relations  Com¬ 
mittees  must  leport  to  the  House  and  Senate  a  bill 
or  lesolution  not  kiter  than  24  davs  before  the  end 
of  the  ()0  davs  period. 

—  I  he  bill  or  resolution  immediatelv  becomes  the 
pending  business. 

—  It  must  be  voted  on  within  three  talendai  davs 
unless  otherwise  determined  b\  a  vea  or  na\  vote. 
Fhere  is  no  wav  to  do  so  without  a  lecoixled  vote. 

—  I  he  lesolution  of  one  House  must  become  the 
pending  business  of  the  othei  House  .tt  least  14 
davs  before  the  bO  davs  expiie. 

—  It  must  be  voted  on  within  thiee  da\s  affei  it  h<is 
been  rcqroried. 
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— It  there  is  a  tlisagreenieiU  Itetueen  ilie  two  Houses, 
they  are  required  to  go  to  eontereiue  and  the  hill 
or  resolution  must  he  acted  on  h\  both  Houses 
before  the  bO  davs  period  expires. 

Every  possible  step  is  provided  in  the  resolution  to 
ensure  action. 

Q.  What  if  in  spile  of  all  these  i  c  (juirements.  pri¬ 
orities,  and  safeguards  Congress  does  nothing?  Woidd 
the  President  have  to  withdraw  the  troops? 

A.  In  these  circuinstaiu es,  the  moral  authority  of 
(Congress  woidd  be  severely  dissi))aied.  .\s  Louis  Fisher 
has  w'ritten  in  ('.onslilitiioiuil  ('.onlluh  Hrlu'cr)!  ('.ez/guss  and 
thi'  President 

Cotigie.ss  may  stand  against  the  Piesideni  or  stand  helnnd 
him,  hut  it  shonld  not  stand  aside  as  it  did  \eai  iiliiu  rear 
during  the  \'iet  N'ain  Wai  .  looking  the  (/ihei  w;i\  and 
oecasionallv  (omplaining  about  exei  uii\e  usui  p;iiion. 

The  President's  authority  to  reltise  to  withdiaw 
armed  forces  from  hostilities  or  imminent  tlaugei  of  hos¬ 
tilities,  on  grounds  tfiar  (iotigiess  hatl  failed  to  till  j\  out 
its  responsibilities  and  legal  re(|uit  ements  under  its  own 
lesolution,  would  be  enliancetf. 

If  Ciongress  fails  to  grtint  the  President  .uiihoritv  to 
stay,  by  ;t  declaration  of  wai  oi  joint  resolution  in  support 
of  his  actions  or  bv  an  extension  ol  lime,  or  il  it  fails  to 
pass  a  concurrent  resolution  ordering  iemo\al.  or  it  it  has 
not  voted  down  one  or  seveial  ol  its  options,  heiue  giving 
a  clear  inditttlion  ol  its  views,  it  has  i-sseiuiallv  ac()uiested 
in  the  President's  ;u  tions.  1  he  ( ongi  essional  hu  k  of 
action  would  be  viewed  ;is  juisill.iuimous  anti  would 
undei mine  its  authority.  But  should  a  Ptesideni  lontinue 
if  a  mtijoiitv  of  the  (iongress  Ittils  to  suppoit  him? 

Most  of  those  w  ho  tontinue  to  t  l  itit  i/e  the  Wai 
Powers  Resolution  on  giounds  that  troops  woidd  ha\e  to 
be  removed  it  there  were  no  action  bt  the  C.ongress  have 
el  ected  a  number  of  straw  men.  1  he  re(|uii  ements  lor 
congressional  at  tion,  whit  h  the  resolution  details,  .ire 
designed  to  tovei  virtually  e\et  \  t  ii  t  umst.tiu o  or  ton- 
tingencv  although  il  mav  lat  k  immat  iil.iie  pei  let  lion. 
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Miiiiv  of  iht*  opponcius  of  the  rcsoluti(Hi  often 
appear  either  not  to  have  read  it  or  do  not  u’Kter.>tand  it 
or  do  not  \.ant  to  understand  it.  One  cannot  read  the 
deftates  over  its  passage  aiul  fail  to  tinderstand  that 
almost  e\erv  criticism  heard  j\o\v  was  rais..vl  at  the  tinte  it 
was  pas.sed  and  was  met  by  clear  language  in  the  text. 

The  War  Powers  Resolution  is  neithei  wrong  nor 
ridiculous  because  its  opponents  have  altrihuied  t('  it 
defects  it  does  not  contain,  i'here  is  at  the  same  time  a 
strong  ex  cathedra  movement  to  declare  it  unconstitu¬ 
tional.  Such  a.s.serlions  have  been  heard  f  rom  former  Sec- 
retai  ies  of  State  and  Defense,  from  .\norne\s  (ieneral. 
itiid  from  law  school  professors,  among  others.  But  it  is 
foi  the  .Supreme  Court,  and  not  foi  a  foi  inidable  bodv  of 
Cl  itics,  to  determine  that  (juestion. 

However,  odds  are  very  much  agaiiisl  the  Supieme 
''iouit  itctepiing  a  tase  on  the  War  Poweis  Resolution. 
When  one  leviews  the  (iourt  s  delei  inin  uioii  to  avoitl 
judgment  thioughout  the  Vietnam  wai  on  the  constiiu- 
tionalitv  of  various  acts  of  the  Cioverttmettt  itt  c<mscript- 
ing  citizens  to  figlit  in  it  and  othei  measuies.  it  is  unlikeK 
the  Court  w  ill  interveite  in  a  ronli oset  sv  betw  een  the 
other  two  branches  of  (iovernment  o\er  the  W.n  Poweis 
Resolution.  Pssentiallv  it  has  saiil  if  (iongress  is  unwilling 
to  exercise  its  formidable  powers,  espetiallv  those  of  the 
purse,  against  ilie  President's  action,  it  should  not  expect 
the  (iouri  to  iniei  vene. 

Kven  if  the  (.ourt  dif'.  inlerxeue.  there  is  no  t  ci  tainl\ 
it  wculd  pionoiuue  the  resolution  uiKonsiituiion.il.  I  his 
is  It  lie  notwithstanding  that  its  opponeiiis  ha\e  assured 
us  ol  the  (ertaint\  of  the  (aniri’s  action  based  on  their 
reading  of  the  ('.hedha  tase  iiuohing  liie  legislative  veto. 

.As  the  t onstitulional  scholar  and  the  (ounirv's  most 
know ledgeable  expel '  on  the  legiskiiivi'  veto,  f.ouis  l  ishei 
ol  the  ( .ongrt ssional  Researt  h  .Service  of  the  l.ibrarv  of 
(iongress  has  wrilien  in  a  slaienieni  to  the  .mihor 

V\  nil  respect  to  die  legisl.ilivc  \el(>  in  die  W  .ii  Powe  rs  Kes- 
ol II tin II.  1  I  liink  a  good  case  <  .111  he  made  that  11  sin  \  i  \  r's 
C.liailha  ...  ilu'  iegisl.iiixe  veto  w,is  die  wax  (.ongress 
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coin  rolled  powers  delegated  to  the  executive  agencies. 
Nothing  was  delegated  in  the  War  Powers  Resolution.  It 
was  a  pact  between  two  branches.  l  enuous,  perhaps,  but 
a  pact  nonetheless.  It  was  not  a  ca.se  where  Clongress  said 
to  the  President  (as  with  the  legislative  veto),  here  is  some 
ol  our  power,  subject  to  the  conditions  we  attach.  I'hus  I 
think  the  legislative  veto  in  the  War  Powers  Resolution 
can  be  distinguished  from  other  legislative  vetoes. 

Until  the  Court  does  pronounce  on  its  constitu¬ 
tionality  the  President — every  President — and  his  officers, 
“Shall  take  care  that  the  laws  are  faithfully  executed”  and 
are  obligated  to  carry  out  the  War  Powers  Resolution  in 
good  faith,  which  is  not  to  say  that  there  are  not  areas  in 
the  resolution  about  which  people  of  good  faith  disagree. 

Siimmajy 

The  President  and  Congress  share  the  war-making 
powers,  foreign  policy  and  treaty-making  powers,  and  the 
power  to  nominate  and  confirm  certain  officials,  among 
many  others. 

The  struggle  over  how  much  authority  each  should 
have  began  in  the  Constitutional  Convention  and  con¬ 
tinues  today.  In  the  nineteenth  century,  Congress  was  the 
dominant  branch  as  the  language  of  the  Constitution  and 
the  intent  of  the  Founding  Fathers  clearly  set  forth.  In 
the  twentieth  century,  especially  since  1933,  power  has 
shifted  to  the  President.  This  has  happened  by  the  dele¬ 
gation  of  power  from  Congress,  especially  over  the 
budget,  through  experience  and  practice,  because  of  war¬ 
time  emergencies,  and  for  other  reasons. 

In  1973  and  1974  particularly.  Congress,  through 
the  War  Powers  Resolution  and  the  1974  Budget  Act, 
attempted  to  regain  some  of  its  lost  powers.  In  the  case  of 
the  Budget  Act,  the  law  of  unanticipated  consequences 
was  at  work  and  an  act  designed  by  Congress  to  discipline 
itself  and  to  regain  power  from  the  President  has,  iron¬ 
ically,  enhanced  the  power  of  the  President  and  allowed 
him  to  di.scipline  the  Congress. 

In  the  case  of  War  Powers  Resolution,  every  Presi¬ 
dent  since  its  passage  has  either  disregarded  it  or 
flaunted  his  opposition  to  it. 
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When  the  Presulent  sends  the  military  into  hostilities, 
he  should  make  everv  effort  to  do  so  with  the  support  of 
the  Congress  and  the  people.  He  needs  their  hacking, 
especially  if  he  expects  to  sustain  his  action  over  an\  long 
period  of  time.  He  needs  to  have  Congress  and  the  peo¬ 
ple  with  him  on  the  takeoff  so  they  are  accountable  with 
him  for  the  forced  landing. 

Further,  it  is  within  the  first  60  davs  of  an  action  that 
the  President  is  most  likelv  to  receive  support  for  his 
action.  Some,  such  as  Senator  Thomas  F.agleton,  who 
originally  supported  the  resolution,  ended  up  voting 
against  it  on  grounds  that  Congress  sanctioned  Presiden¬ 
tial  war-making  powers  he  did  not  have.  Fagleton  felt 
that  it  gave  the  President  unlimited  power  to  make  wai 
for  60  to  90  days.  Perhaps  he  had  in  mind  the  words  of 
Madison  hinrself  who,  writing  as  Helvidius  in  The  (icizelte 
of  the  United  States,  answered  Hamilton,  as  Pacificus,  as 
follows; 

fii  no  part  of  the  (anistitiition  is  more  uisciom  to  he  found 
than  in  the  c  lause  which  confides  the  (juestion  of  wai  and 
peace  to  the  legislature  and  not  to  the  executise  depai  t- 
ment  . . . 

1  hose  who  are  to  conduct  a  war  (ifie  executive  as  the 
comiiKindei  in  chief)  cannot  in  the  nature  of  things,  he 
prcjpei  oi  safe  judges,  whether  a  war  ought  to  he  coni- 
meuced,  continued,  or  concluded,  fhev  are  haired  from 
tlie  latter  functions  by  a  great  principle  in  free  govern¬ 
ment,  analogous  to  that  which  separates  the  sword  from 
tfie  purse,  or  the  power  of  executing  from  the  power  of 
enacting  laws. 

The  debate  over  the  War  Powers  Resolution,  which 
has  taken  place  since  197'h  has  largely  involved  legalism, 
predictions  of  uncon,stitutionality,  and  arguments  favor¬ 
ing  the  move  towards  a  parliamentary  system,  a  plebisci¬ 
tary  Presidency,  or  a  unitary  state. 

It  would  be  a  mistake  to  shift  the  war-making  power 
from  a  shared  power  between  (htngress  and  the 
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Frcsklciil  to  a  iiiiilai  v  power  of  the  President  alone  It 
would  not  only  he  a  mistake  hut  could  haiin  the  national 
securitv  of  the  countrv.  Both  the  Piesident  and  the  coun¬ 
try  would  henefit  if  the  re(|uirenients  for  consultation, 
reporting,  and  concurrent  action  hv  the  Ciongress  were 
carried  out. 


op 

THE  c^OWER  OF 
EHE  PURSE 


Bv  ROBKR  1  F.  1  L  R\KR 
L'niversitv  of  Virginia 


The  President  ...  leiU  h"  able  to  manage  the  l)nsi)iess  of 
intelligence  in  such  manner  as  fmndence  ma\  suggest. 

— ^^john  Jav 


I  I  HAS  OF  I  K.\  HF.F.N  SAID  FHA  I  1  HF  L'M  1  FI)  S  FA  FFS  IS  "A 
nation  of  laws,  not  of  men."  I  here  is  thus  a  sad  ironv  in 
the  fact  that  we  entered  the  bicentennial  celebration  ol 
our  Constitution  in  the  midst  of  controvei  sv  over  allega¬ 
tions  that  certain  executive  branch  national  securitv  initia¬ 
tives  have  been  unlawful,  l.engthy  joint  congressional 
hearings  have  captured  the  attention  of  television 
viewers,  and  millions  of  dollars  have  been  spent  funding 
investigative  efforts  involving  scores  of  attornevs  and 
hundreds  of  support  personnel.  Whatever  the  ultimate 
conclusions,  one  thing  seems  clear — the  legislative-execu¬ 
tive  relationship  in  national  security  affairs  has  changed 
dramatically  in  recent  years. 

That  the  relationship  has  changed,  and  that  this 
change  has  set  the  stage  for  an  alarming  confrontation 
between  the  political  branches  of  our  (ntvernment,  are 
points  that  we  might  all  agree  upon.  But  it  is  important  to 
understand  what  the  critical  changes  have  been — and 
to  reassess  the  conventional  wisdom  on  where  the  “law- 
breaking”  has  actually  occurred. 

Fhis  paper  has  been  published  also  in  I'lie  .Xitantn  ('.<immi()ul\ 
(Juiulerh.  ('.opyriglit  l'.)S7.  piinlerl  bv  peiiiiission  of  ibe  .mtboi  . 
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What  (liai!i>cs  have  hroiighl  aliout  the  euiient  eon- 
tioversv?  Is  it  the  tael  that  the  President  approved  the 
leu.irding  of  foieigii  hostage-takers?  Hardl\  ,  since  tliat 
preeettent  dates  t)ack  to  the  Presideiuv  of  (ieorge 
VVashington.  C-onsider  this  excel))!  Iroin  llie  writings  of 
Wiishington's  Secretarv  of  Stale: 

April  die  9lh.  179'J.  t  he  President  had  wished  to 
redeem  our  captives  ai  Algiers,  and  to  make  peace  with 
lliem  on  jiaiing  an  annual  irihnie.  1  he  Senate  weie  will¬ 
ing  to  a))])ro\e  this,  hni  unwilling  to  ha\e  the  lower  House 
a|)plied  to  previouslv  to  lurnish  the  monev;  thev  wished 
ilie  Piesident  to  take  die  monev  iiom  the  I  reasurv,  or 

ojjen  a  loan  for  it.  I  hev  ihonght _ that  it  the  particular 

sum  was  voted  hv  the  Rejiresentatives.  it  wonlcl  not  he  a 
secret.  I  he  President  had  no  contidence  in  the  secvecv  ot 
tlie  Senate,  aiul  did  not  choose  to  takt‘  monev  from  the 
1  reasui  v  oi  to  horrow.' 

Is  the  cause  of  the  recent  contioversv  the  fact  that 
tlie  executive  fnaiuh  provided  funding  and  other  assist¬ 
ance  for  a  ina)or  |)a!amilitarv  covert  o|)er;ition  against  a 
foreign  counlrv  while  concealing  details  from  (iongress? 
That  precedent,  too,  dates  hack  to  the  dav  s  of  our  Found¬ 
ing  Fathers.  In  1804,  wlien  Fhoinas  Jefferson  was  Presi¬ 
dent  and  James  Madison  his  Secretarv  of  Slate,  the 
(Cabinet  a))pro\ed— without  (iongress  being  informed — 
the  raising,  fuiufing,  and  training  of  an  armv  of  more 
than  2,000  Cireek  and  .Aral)  mercenaries  in  an  effort  to 
|)ressure  the  Pasha  of  I  ripoli  to  cease  his  aggression 
against  American  merchant  ships  and  release  Americans 
being  held  hostage,  or  to  overthrow  his  government  and 
replace  it  with  one  more  favorablv  disposed  to  the  United 
States.-  A  ci  itical  element  of  this  operation  involved  the 
sending  of  the  US  Naval  officer  to  Alexandria,  Egypt,  on 
a  secret  mission  to  persuade  the  exiled  brother  of  the 
Pasha  to  lead  the  expedition.  The  mercenary  armv 
landed  in  I  rijxili  and  succeedetl  in  capturing  the  town  of 
Derne,  which  cjuickly  led  to  peace  talks  and  a  treaty  the 
following  June.  In  return  for  withdrawing  its  fortes  and 
sui)])ort  for  the  mercenary  army,  the  United  States 
received  trade  privileges  and  all  American  prisoners  were 
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released.  .-Xltiiough  the  eovet  t  pai  aniilitai  \  operation 
exceeded  its  approved  budget  hv  more  than  .XO  percent,  it 
achieved  its  objective.  When  the  operation  was  ultiniatelv 
made  public,  the  kev  American  agent  involved  returned 
as  a  heio  and  was  awarded  a  gold  medal  b\  (iongress.  .\o 
one  in  Ciongress  complained  about  the  operation  having 
been  concealed  from  the  legislative  branch  or  challenged 
the  Piesident's  authorit\  to  act  without  informing 
(iongress. ' 

It  is  mv  contention  that  the  lactual  details  of  the 
Iran-contra  controversv  are  not  the  primarv  cause  of  the 
current  controversv.  Far  more  important  is  the  legal 
environment  iti  which  the  activities  occurred,  l  o  a  degree 
unprecedetited  in  our  histoty.  (Congress  has  sought  in  the 
post-V'ietnam  era  to  micromanage  the  business  of  foreign 
and  national  securitv  policy  bv  statutorv  enactment.  To 
illustrate  the  tnagnitude  of'  this  legislative  ef  fort,  betweeti 
1964  and  1984 — a  period  comprising  one  tenth  of  the  life 
of  our  Constitution — the  congressional  publication  /.rgo- 
Idlion  0)1  Fox'ign  Relations  increased  from  one  ().X9-page 
vohtrnc  to  three  volumes  of'  more  than  1. ()()()  jKages  rac/n 
In  the  past  decade,  the  looseleaf  Ccc/c/c  lo  Unv  of  the  (lenhdl 
hiteUigencc  Agency  has  similarly  expanded  f  rom  one  to  five 
volumes. 


Which  Branch  i.\  "Breaking  the  l.axe'^" 

l.et  me  return  again  to  the  cjuestion  of  which  bianch 
is  “breaking  the  law?"  This  t|uestion  mav  seem  confusing 
to  some:  how  can  (iongress  “break  the  law?"  .\fter  all, 
everyone  ktiows  that  Congress  niakes  the  “law."  Under 
our  (Constitution,  however,  statutes  enacted  bv  (Congress 
are  only  otie  source  of  the  law — along  with  the  (Constitu¬ 
tion  and  treaties — and  the  only  statutes  which  constitute 
the  “supreme  law  of  the  land"  are  those  “made  in  pur¬ 
suance”  of  the  (Constitution. '  The  powers  ctf  (Congress  are 
for  the  most  part  set  forth  in  article  I  of  the  (Constitution, 
section  1,  of  Which  begins:  “All  legislative  powers  herein 
granted  shall  be  vested  in  a  (Congress  of  the  L  iiited 
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States _ '  Thus,  tor  Congress  to  act  law  f  ully  it  must  find 

authority  either  speeiricallv  expressed  in  the  (ionstitutior. 
or  reasonably  implied  from  that  instrument. 


The  President's  Special  Role  in  National  Sennits  Al/airs 

Historically  the  President  has  been  recognized  to 
have  a  preeminent  position  in  the  field  of  foreign  and 
military  affairs.  The  authors  of  the  Constitution  were 
greatly  influenced  by  the  separation  of  powei  s  writings  of 
Locke,  Montesquieu,  and  Blackstone — each  of  whom 
vested  responsibility  for  external  af  fairs  in  the  Lxecutive.  ’ 
In  vesting  “the  executive  power"'’  in  the  President  they 
conveyed  this  authority,  subject  only  to  certain  carefullv 
designed  checks  placed  in  the  hands  of  the  Senate  and 
Congress.  The  proper  relationship  was  summarized  bv 
Thomas  jeffenson  in  1790  in  these  words; 

The  transaction  of  business  with  foreign  nations  is 
executive  altogether;  it  belongs,  then,  to  the  head  of  that 
depai  tinent,  except  as  to  such  portions  of  it  as  are  spe¬ 
cially  subinitteci  to  the  Senate.  Exceptions  are  to  he  con¬ 
strued  strictly _ 

The  Senate  is  not  supposed  by  the  constitution  to 
be  acquainted  with  the  concerns  of  the  Executive 
department.  It  was  not  intended  that  these  should  be 
communicated  to  them....' 

Three  years  later,  in  his  first  Pacificus  letter 
Jefferson’s  chief  rival,  Alexander  Hamilton,  took  a 
similar  position; 

The  general  doctrine  of  our  Constitution  ...  is  that 
the  executive  power  of  the  nation  is  vested  in  the  Presi¬ 
dent;  subject  only  to  the  exceptiotis  and  qualifications 
which  are  expressed  in  the  instrument  — 

It  deserves  to  be  remarked,  that  as  the  participation 
of  the  Senate  in  the  making  of  treaties,  and  the  power  erf 
the  Legislature  to  declare  war,  are  exceptions  out  of  the 
general  “executive  power”  vested  in  the  President,  thev 
are  to  be  construed  strictly,  and  ought  to  be  extended  no 
further  than  is  essential  to  their  execution. 

While,  therefore,  the  Legislature  can  alone  declare 
war,  can  alone  actually  transfer  the  nation  from  a  state  of 


1  111  I’OUKR  ()1  lilt  I’l  RSI 


77 


|)i  ;ict'  i(>  a  si. IK*  ol  lioslililv.  ii  l)el()iii>s  to  the  "ext'c  uti\ i* 
powa-r  lo  do  wh.Hfvci  fist*  ilic  law  o(  nations  ...  onjoin  in 
I  111'  inlt  uourso  ol  tlic  I’niifd  .States  with  toreign  Powei  s.'' 

1  he  preeminent  lole  of  the  I’lesident  in  the  field  of 
toreioii  and  national  seetirilv  affairs  was  appatetii  in  die 
ailiotis  and  deilatations  of  the  eat  1\  (Congresses.  For 
example,  although  the  Seetetai  v  of  the  Freasui  y  was 
re(|nitt'd  lo  make  lie(|nent  reports  to  (Congiess,  the  stai- 
tUe  passed  l)\  the  First  ('.ongiess  to  establish  the  Depart¬ 
ment  ol  loreign  .Affairs  (lalet  State  Department) 
prtnided  in  (ontiast  tlutt  “the  Setietarv  ...  shall  tondnet 
the  business  of  the  said  departmetit  in  stieh  manner  as 
the  I’resident  of  the  I'nited  Stiites  shttll  from  time  to  time 
order  or  instriiet.'"'  Fhis  distinction  between  the  national 
setntit\  departments  and  other  agencies  of  Ciovernment 
was  noted  b\  Professor  W’estel  VVillonghbv  in  his  classic 
treatise  Prninfilcs  of  /he  doiistiliitional  I. aw  of  the  Vaited 
Staler: 

The  ails  of  ('.ongress  esiablisliing  the  Department  of 
loreign  .\ttairs  (State)  and  of  War.  did  indeed  recogni/e 
in  the  I’resident  a  general  power  of  lontrol.  hut  the  fiisi 
ol  these  departments,  it  is  to  he  ohseiwed.  is  concerned 
(  hietb  with  poliiiial  matters,  and  the  second  has  to  deal 
with  the  armed  forces  which  b%  the  (Constitution  are 
expressb  |)lated  tinder  the  control  of  the  I’resident  as 
(Conimander-in-(Chiel.  1  fie  .ict  establishing  the  1  reasiirc 
t)e()arlniem  siin|)l\  provided  that  the  .Secreiarc  should 
perlorm  those  duties  wliieh  he  should  be  directed  to  per- 
lorm.  .ind  the  l.ingiiage  of  llie  act.  as  well  as  the  debates  in 
(Congress  .it  the  time  ol  its  enaitment.  show  that  it  was 
intended  th.il  this  direction  slionld  come  from  (Congress. 
Fmthermore.  the  Si*cieiarv  is  lo  make  his  annual  re|)orts 
not  to  the  I’lesidem.  but  lo  (Congress.'" 

1  o  select  just  one  further  example,  when  the  Senate 
established  its  first  standing  (Committee  on  Foreign 
Relations  in  ISlb.  one  of  its  first  reports  stated 

1  he  I’lesident  is  the  ( oiistitmional  representative  of  the 
l  iiited  States  with  regal'd  to  foreign  nations,  fie  manages 
om  lonceriis  with  foreign  nations  and  iiiiist  necessarih  be 
most  coiiipetem  to  determine  when.  Iiow.  and  upon  what 
siibjei  Is  negotiations  niav  be  urged  with  the  greatest 
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|)i(),sp(:‘cl  ()1  siu<t‘ss.  For  his  (oiuliRl  hf  is  rfs|)()iisil)k'  lo 
the  (^i)iistitution.  [  he  loinmittee  eoiisideis  tliis  lespon- 
sil)ilii\  the  siiiest  pledjre  for  the  faithful  disdiaij^c  of  liis 
diit\  .  1  lie\  tliitik  tile  iiitei  fei  elite  of  llie  Senate  in  tlie 
diieetion  of  foreign  negotiations  (aliulaied  to  diniinisli 
tliat  respotisif)ilit\  and  tliendiy  to  iinpait  tlie  liest  seiniit\ 
for  tlie  national  safei\.  File  nature  of  tratisattions  witli 
foreign  nations,  inoteover,  iet|nires  eantion  and  imii\  of 
design,  and  tlieir  siutess  fretjiientlv  depends  on  set  let  \ 
;ind  tlispatt  li." 

rhe  iiKlepetulftu e  of  f*t e.sideiitial  iialioiial  setiiiit\ 
powers  troiii  itKliieet  legislative  (oiiiiol  ihioiigh  poweis 
granted  to  the  (amgress  has  been  retogni/ed  hv  the 
eoin  ts  on  several  oeeasions.  F'or  ex.nnple,  the  i elaiionshi]) 
betvveeti  liie  powei  of  (anigress  to  raise  and  support 
armies  on  the  otte  hand,  and  the  President's  role  as  (.om- 
tnatidei  iti  (  hief On  the  othet  ,  was  diseiissed  hv  Chief 
Justice  Chase  itt  Hx  (xute  Millitran  in  IShh  in  these  terms: 

Congress  has  the  power  not  otils  to  laise  suppoit  and 
goverti  armies.  I)ut  to  detliire  war.  It  lias,  tlierefore.  tlie 
power  to  [ircn  ide  In  law  for  cai  i  vitig  on  war.  1  liis  |)o\\ei 
necessarily  extends  all  fcgi.sitition  c.s.-.siuial  to  tlie  pros¬ 
ecution  of  wat  with  vigor  and  siitcess.  extc|)t  siuh  as 
ititerferes  witli  tlie  comm;md  of  tlie  fort  es  and  the  ton- 
diict  of  (ampaigiis.  Fhat  powei  and  dniv  lielong  to  tlie 

Ptesidetit  as  Commander-in-Chiel _  |.\|eitliei  tati  tlie 

Ptesidetit,  iti  wat  mote  than  in  iieate.  intrude  iijion  tlie 
ptopei  antlioritv  of  (..ongiess.  noi  r.ongiess  upon  me 
ptopei  antlioritv  of  tlie  Piesident.  Botli  ate  servants  of 
tlie  People,  wliose  will  is  expiessed  in  the  hiiulametital 
law,'-’ 

.Similariv.  in  the  I8‘>7  case  of  Su'aii)i  I  'nitrd  States. 
the  US  Couil  of  Claims  slated 

Congress  tnav  iiictease  the  Ai  iiiv.  or  t  edni  e  the  .\rni\ .  oi 
aholish  it  altogether,  hut  so  long  <is  we  ha\e  a  militarv 
forte  Congi  ess  t  amiol  take  awav  fiom  the  Ptesidetit  the 

Supreme  Command _ Congress  cannot  in  the  disguise  of 

"Rules  for  the  (iovei  tiuieni"  of  the  .Armi  impait  the 
anthoritv  of  the  President  as  Commandet  in  Chief." 


I  III  l'<  lU  I  U  I  >1  I  III  I’l  UM 


79 


\iiJiliii;  \i.i-  \n//iii>il'\  fn)  (  >>//.)/(//  <  milinl 

1  lu'  i  \  (■  i  l  li  >n s  lo  sci/r  I'.iu  1  (  mil  1  ( )1  < i\ ci 

naiion.il  st  (urit\  .ill.iii''  li.ivr  iml  i;mu‘  iiiu  h.illi  nni  d  !>' 
I'iliu'i  tlu‘  J\\(<  tilivf  <ii  ilu'  .i«.«ltini<  ( mii/niiniu  .  1  he 
W  .ii  I'ouci  s  RcMiliitinn.' ‘  im  i  \am|)li’.  was  viMoc'd 
l)\  Riasicknt  \i\mi  on  (misiiitnimi.il  ^imiiids  Ixlmf 
iR-iii”  passed  l)\  iwo-lliiids  ol  holli  limises,  A  jjmiimi  ol  ii 
has  .ilicadi  lieeii  simkIv  down  l)\  i  in  pi  i(  ,i  I  ion  l>\  llie 
Snprenu-  (  oiii  i  in  iis  l.mdin.n  k  dei  isimi  ot  /..\  S.  ;  . 

( '.h/itihii  '  Indeed,  ii  is  worth  iioliii”  ih.il  -iii  .in  .u  I  ol 
alai  niiiiw  (  i\i!  disohedieiu  e  lo  die  rule  ol  l.iw  (  imi^ress 
h.is  dins  t.n  nol  miK  l.iiled  lo  lepe.il  du  niii  onsi ii ni ion.il 
provisions  ot  diis  m  more  ih.in  lOU  other  l.iws  viii.iied  t)\ 
ihis  ,Sn|)renie  (  oiii  i  de(  ision  hnl  h.is  in  I.k  i  en.u  led  more 
than  100  le^isl.nive  vetoes  inlo  l.ivs  siihseiiuein  lo  die 
C.lidtlliti  di'c  ision.  ()dier  pmlions  ol  die  War  I'oweis  Keso- 
liiiion  are  .dso,  almosi  <erl.nnlv.  iim  misi  n  u  i  lon.d . 
allh(iu,i;h  dial  disi  nssion  is  hevond  die  s(  ojie  ol  diis 
pa|)ei 

Howfver.  there  is  .i  erouine  iKlief  di.il  (.oni^ress 
mav  permissihlv  exeia  ise  ((tnlrol  over  Pvesidmil  iai 
autlim  ilv  th.il  <  .m  not  he  (onirolled  diredlv  dirmi^h  die 
indireci  ine.ins  of  c ondilimi.il  .ippropi  i.ii ions.  One  ver¬ 
sion  ol  iIk'  arnumeiil  .tppe.ned  in  .i  leller  lo  the  .\r;e  )i))k 
I'lnics  from  I’roU-ssoi  .\llred  I’.  Riihiii  ol  the  Meuliei 
School  ol  l.aw  .111(1  l)i|)lom.i(v  .n  lulls  I  niv  irsilv : 

l.esi  iheie  he  misimdei siandliii^,  nr.  pi.lili' lied  p'"’ 
lion  since  IdT!^  Ii.is  heeii  ih.il  die  \\  .ii  I’owei  s  Resoluiioii 
is  iiuoiisislein  widi  die  I  imd.nnenl.d  (list  rihui  ion  ol 
aiitlioritv  coni. lined  in  onr  t  .onsiiindon.  hnl  die  piobleins 
I  see  could  he  e.isilv  solved  il  (lonifiess  shilled  die  li.isis 
lor  its  oversii>ln  troin  die  iirelev.ml  "v\.n  decl.nine  " 
power  to  die  ohvions  .ippropri.itions  powei,  il  (lon^ress 
reallv  wished  to  control  President i.il  .iclvenlnres.' 

I  he  realitv  is  th.it  manv  ol  llie  ellmis  hv  C.otigrt  ss  to 
eonlK;)  naliona)  sec  nrilv  polic  v  liave  relied  upon  artic  le  I. 
sec  tion  9,  claitse  (i,  ol  thc'  ( .onstitittion,  which  provides  in 
relevant  part;  “No  tnonev  shall  he  drawn  Iroin  the  ireas- 
nry,  hut  in  c c)nsec|iienc  e  ol  ai)ijropi  i.tt ions  made  hv 
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l.iw  , . . I  li is  is  an  impoi  t.itn  (onsiiiiilional  piox  isioti,  and 
sndsiaiitial  ( line  k  againsl  llic  Kxcc  iiluc.  Bin.  like  all  oilu  i 
pioxisions  ol  tin-  ( ionstiiulion.  iliis  clansn  nniM  ht-  nndni- 
siood  in  lonic'xi  and  nnisl  not  hf  so  intni  |)i  t  li'd  <is  lo  Mil¬ 
an.'  otlu'i  piox  isions  ol  llic  dot  imifin. 

1  !u-  ‘  power  ot  the  jniise'  is  a  letjitiinaie  tliei  k  vested 
in  the  (ioin^i  ess  against  inaiiv  <it  lions  favoied  hv  tiie 
I-Aeiniivf.  (ieiiainlv  in  tlie  doinestit  sphere.  h\  rel  using 
lo  <i|)pro|)riate  tnnds  or  .hv  plating  detailed  tondilions  on 
how  ap|)ropi  iated  Innds  ma\  he  spent.  (Congress  niav 
leavt'  the  I’resident  little  ot  no  disn  etion  in  .idininisiei  ing 
nalional  |)iograms.  But.  as  alit-adv  nott'd.  in  the  nalioinil 
setnriiv  spheie  the  (ionstitntion  vests  <i  lonsideiahle 
ainoiini  ol  distielion  in  the  olfiie  ot  the  I’resideni.  1  Ins 
(list  relion — Being  enirnsted  l)v  the  people  ihrongh  the 
( .oiisiii  niion  tolhe(diiet  Kxetnlive — is  hevond  iheton- 
iiol  ol  (anigress.  lo  .iigiie  that  (ioiigress  inav  desiiov 
this  discretion,  ot  vest  its  exercise  in  iisell  or  in  .m\  other 
place,  ihicuigh  its  exc  ltisive  "povvei  ot  the  |)ni  se  '  is  to 
iindeiinine  the  I nnd.iiiietilal  dcutiine  ol  sep.n.iiion  ol 
poweis  <nicl  to  <nithoii/e  the  (iongiess  to  sei/e  all  govei  n- 
ineni.il  aiilhoi  ilv  into  its  ow  n  hands.  .Suc  h  a  c  onsiitniional 
inier|)i  etaiioii  would  seciite  lot  ns  the  'ivi.innv  ol  the 
legislal uies  '  which  .Mr.  (etleison  so  passion. ilelv  w.irned 
.ig.nnsi  in  ITSh.''' 

l.ei  me  stress  ih.it  it  is  not  mv  position  ih.il  the  jiower 
ol  the  pill  se  jirov  ides  no  .iddiiion.il  controls  lor  ( Congress 
over  III. liters  ret.ned  to  n.ilional  seciiiilv.  (Congress  w.is 
given  this  power  l.iigelv  lot  the  purpose  ol  deciding 
npoti  the  .illoc  .ition  ol  national  resonrees.  .nid  in.inv  deci¬ 
sions  h. IV  ing  national  sec  iiriiv  implic  .ilions — suc  h  .is  gen- 
er.il  loieign  .issist.uice  programs — ate  so  c  loselv  lied  to 
the  cpiesiion  ot  lesonice  allocation  lluit  (amgiess  m.iv 
|)ro|)erlv  exercise  consiclei ahle  control  should  it  so  wish.'  ’ 
Bill  there  .ire  olhei  aieasol  presiclential  n.iiion.il  secnrilv 
I espoirsihilitv — such  as  those  concerning  the  letogniiion 
ol  ioreign  governments,  the  negoii.uion  o|  inlernalion.il 
agreements,  the  comm.ind  cd  milii.irv  lories,  .ind 
the  g.iiliering  ot  intelligence  inlotutalion — which  the 
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FouiHliiiiL;  I'.illuTs  i  k'.ii  l\  iiUcii<U(l  lo  vt'st  c  xi  lusivc'K  ni 
the  I’lesideiil;  lor  C^on^ress  to  seek  to  seize  (oiitrol  ol 
these  pow  ers  ihi  ou^h  condition. il  .ippi  opri.ii ions  is  .1 
d.ingerons  chnllentfe  to  onr  constitutional  s\stem  ol  .i^o'- 
ermnent.  Bv  wa\  oi  illnstr.ttion.  1  would  ar,mie  that  it  is 
nnl.iwlnl  (i.e..  nnconstitntion.ti)  lo<  (on^ress: 

— to  ati.iih  conditions  to  an  appi opt  ialions  measure 
(liiectint*  that  the  Americ.in  lanlcassc  in  Isi.iel  lie 
mocc'd  Ironi  del  Avic  to  )erus.ilem. 

— lo  pl.ii  e  londitions  dencinj’  the  use  ol  lunds  lot  the 
salat  ies  ol  1-  xes  itti'  >_■  In  ane  h  oil  11  iais  w  ho  01114. it^e 
specified  neeoii.iiions  with  .1  foreiiati  i>o\eitiment 
or  who  relnse  to  seek  certain  leiins  in  ne^oiiaiiotis, 

— to  intincle  .1  provision  in  llie  Delense  Appropn.i- 
tions  Hill  cleinina  lunds  ol  the  depioMiu  iu  ol  inili- 
t.n A  lent  es  to  one  or  inoie  spec  died  c  ounii  ies  (or 
iecpiiiin'4  ih.il  troops  he  h.ised  at  a  paiiiiulai 
loc.iiion): 

— lo  iec|uni-  .IS  .1  condition  ol  appropi  i.itions  that  c  ei  - 
tain  icpc'sol  intelligence-^. tlherint'  inlorni.iiion  he 
disclosed  to  (aingtess  ot  a  coinmiiiee  thereof. 

A  full  discussion  ol  c-ac  h  oT  these  points  is  hevond  the 
scojK'  ot  this  papei .  hut  the  geneial  ai  giunent  is  .t  simple 
one.  Each  ot  these  areas  w;ts  intended  hv  the  Founding 
Fatheis  to  he  tested  e.xclusivelv  in  the  Ihesident.  .tnd 
Ciongress  is  given  no  constitutional  powei  to  legul.tte 
them.-"  Foi  Ciongress  to  attempt  to  control  them  indi- 
lectlv  thiough  its  control  over  the  ntttion’s  purse  stiings 
constitutes  an  illegal  abuse  ot  power. 

Iiidncrt  ('.oiilwls  and  the  Saprenu'  i.aart 

Fhe  Supieme  C.onri  has  noted  on  m;inv  oeetisions 
“the  gieat  principle  "  tlial  “whtil  cannot  he  done  direc  th 
because  ol  constitutional  restrictions  ctintiot  be  accom¬ 
plished  indirectly  bv  legishition  which  accomplishes  the 
same  result.  A  classic  example  ot  the  ;tpplic;ition  ol  this 
doc  trine  was  presented  in  the  1872  c  ase  of  i  nitnl  ,SVc/P  s  e, 
Klfm.'--  .\t  issue  was  whether  (iongress  could  use  its 
acknowledged  exclusive  contiol  over  the  jui  isdic  tion  ol 
inlerioi  Federal  couits — in  this  case  the  C.ouit  ol 
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(ilaims—  lo  clcin  filed  to  a  I’lcsiclenlial  pardon  (a  power 
vested  in  the  I’residein  hv  die  same  sentenee  that  makes 
liitn  ■■(anninatidei  in  (diiel  ").  Anuiv  at  Piesident 
[ohnson's  i>'ianting  ol  a  lull  and  nneonditiotial  pardon — 
restoring  certain  properiv  rights — to  iormer  Soiuiiern 
svmpathi/c-i  s,  t  lie  (amgi  ess  responded  hv  attaeliing  a 
ridei  to  an  appi opt  iat ions  ac  t  denv  ing  the  (ionrt  ot 
(daims  jnrisdielion  ovei  suits  lironglit  hv  rec  ipients  ot 
paiclons  who  wislied  to  recovei  their  projieitv.  Tlie 
provision  fnrthei  enjoined  the  Supiitne  ('.ontt  from 
eonsidei  ing  appeals  oi  suc  h  c  ases. 

L'nahle  to  enforce  Ids  Presidential  paiclon.  Klein 
hionght  suit  helot  e  the  Snprenn-  Clonrt.  t  he  (ioni  l 
acknowledged  ih.it  ('.ongresss  liaci  "complete  control  over 
the  oigani/ation  and  existence”  ol  the  (anirt  ol  (ilaims, 
and  that  it  "'mav  conler  ot  withhold  the  tight  of  appeal 
Irotn  its  decisions."  However,  the  C.onrt  teasoned 

1  rihe  langu.tge  of  ilic'  priviso  shows  plainlv  that  it  does 
not  intend  to  wilhholcl  .ippellaie  jinisdiction  except  as  .i 
means  to  <m  end.  Its  gieai  .md  coniiolling  purpose  is  to 
clenv  to  |).irdons  gianied  l>v  the-  Pre-sident  the  ef  fec  t  vvliieh 

tliis  eoni  t  lias  adincige-d  ifiein  to  have _  It  provides  that. 

whenever  ii  shall  appear  thai  anv  )ndgineni  ol  the  court 
of  c  laims  sltall  liave  liecm  fotmded  on  sue  It  pardons,  vvith- 
oiil  otliei  (tiool  of  lovaltv.  the  .Snpiemc'  (ionrt  sh.ill  liave 
no  fin  tliei  jurisclic  lion  ol  the  case  .ind  sh.ill  dismiss  the 
same  lor  w.mi  ol  jurisclic  lion.-  ' 

The  (ioni  t  eonc  hided  that  this  was  "not  an  exeieise 
ot  the  ac  knowledged  power  otC.ongress  to  make  excep¬ 
tions  atid  ptesciihe  regiilalions  to  the  aitpellate  powei" 
hut  itistead  that  (Congress  had  "‘inadvertentlv  passed  tlie 
limit  which  separates  the  legislative  Irom  the  judicial 
power."  (iotititiiiing.  the  (ionrt  eotuluded 

The  rule'  |)rescril)ed  is  .ilso  liable  to  just  exception  as 
impairing  the  etteci  ol  a  pardon,  and  thus  inlringing  the 
constitution. il  power  ol  ihe  K.xecutive. 

It  is  the  intention  ol  the  (ionstitiilion  lh.it  each  of  the 
great  coordinate  depai  iinenis  oi  the  gov  ernment — the 
legislative,  the  executive,  and  the  judicial — shall  he.  in  its 
spheie.  incle|)endenl  oT  the-  otheis.  l  o  the  F.xeciitive 
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aloi'.e  is  imiusU'il  ilu-  pouc-i  ol  |)ai<l<)ii;  and  it  is  graiiit’d 

uilhi)ut  limit _ Now  it  is  dear  that  tin-  It'i^islatiii e  (  .itmot 

(  luinge  the  ellet  i  ol  sm  li  a  |)ai(lon  am  tiiore  than  the 
Kxeentive  ran  c  li.inge  a  law.  S ft  this  is  attempted  h\  the 
provision  under  ronsidei ation.-' 

(ioiigress  has  lieqiieiillv  soiiehl  to  use  its  liroad 
taxitig  powets  to  achieve  iiulireellx  lestihs  which  it  is 
cleniecl  hy  tnore  direct  means,  and  when  ilial  has 
oceuvied  the  Supreme  Camrt  has  not  liesitated  to  strike 
down  the  ottetuling  statutes.  1  wo  hriel  excerpts  provide 
a  flavot  lot  the  iindetlving  principle: 

—  It!  Pollock  k'aciiit'i  's  Ltxnt  is  J  )ii\l  C.o..  the  (ioiirt 
said 

It  it  be  tine  that  hv  varving  the  torm  the  stilistaiue  mav  lie 
cliatiged.  it  is  not  easv  to  see  lliat  amthing  would  lemain 

ot  tlie  limitations  ot  the  (ionstittition _  |(donsiitiitional 

provisions  cannot  l)e  tints  evaded.  It  is  the  stibstante  and 
not  ttie  lot  in  whic  h  contiols  :is  has  indeed  been  estali- 
lishecl  bv  repeatcxl  dc-cisions  ol  this  rotiri.  1  Inis  in  linncH 
V.  Mon/diu/  ...  it  was  held  that  the  tax  on  the  otmpaiion 
ot  an  impoi  let  was  the  same  its  a  tax  on  im|)orts  and 

theretore  void _ .So  in  Dohhiiis  e.  I■’yi(•  ('oinih  C.omrs .  it 

was  decided  that  the  income  trom  ttn  otiicial  position 
cottld  not  he  taxed  it  the  ottice  itselt  was  exem|)t. 

Iti  .l/wv  (-(ilijoniid.  ...  it  was  held  that  .i  diit\  oti  a 
bill  ot  lading  was  the  same  thing  as  ;t  clntc  on  the  article 

which  it  reptesetiled _  ■‘  t  he  substance,  and  not  the 

slmdow  .  cletei  tnines  the  validitx  ol  the  exet  c  ise  ol  the 
pow  ei .  '  Postal  rrlci'ra()li  C.o.  a.  .  Kdauis.-  ' 

— More  icHCMitlv,  in  the  ItXi.S  case  ol  I  'liilcd  Stales  a. 
liitllcr.  the  (iouil  relied  upon  one  ol  the  most 
famoits  of  all  of  its  prior  ease's  in  re;isoning; 

Shotild  (’.otigress,  in  the  execution  ol  its  powers,  adopt 
metisures  wliich  ,ire  prohibited  bv  the  (amstitution;  or 
shoitld  (iottgiess.  under  the  pietext  ot  execitting  its 
powers,  pass  laws  lor  tlie  accomplishment  ol  Objects  not 
intrusted  to  tlie  genet  ninenf.  it  would  become  the  paintul 
ciutv  ot  this  tribtimtl  ...  to  sav  that  such  an  act  was  not  the 
law  ot  the  land."  M<(  '.iil!o<  h  a,  Manlaurl —  I  he  pow  er  ot 
laxaliott,  which  is  expressly  gratUed.  mav.  ot  course,  be 
itdoptecl  as  a  means  to  c  at  t  v  into  operation  iinolhei  powet 
also  expresslv  gnttilc'cl.  But  resort  to  the  tiixing  power  to 
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to  obtain  limds  to  liglii  the  war.  but  in  signing  tbc  law  lif 
cxpiesschl  the  \icu  that  tlic  provision  was  niuonstitn- 
tional.  It  was  t  liallengi-d  in  the  (onrts.  and  (iongress 
responded  liv  sending  its  eonnsel  to  argue  "that  this 
involved  siiniilv  an  exert  ise  of  congressional  powers  ovei 
appropriations,  which  are  plenarv  and  not  subject  to  judi¬ 
cial  control.  rile  (lonrt  emphalicallv  rejec  ted  this 
argnnient,  reasoning 

VVe  ...  cannot  conclncle.  as  |('.onnsc‘l  tor  (longress|  inges. 
that  (the  section)  is  a  mere  appropriation  measure,  and 
that,  since  (iongress  under  the  (lonsiiiution  has  congilete 
contiol  ocer  appiopriations.  a  challenge  lo  the  measure's 
constitutionalits  does  not  present  a  jnsiiliahle  tjiiestion  in 
the  courts,  hut  is  merelv  a  political  issue  over  which  (Con¬ 
gress  had  final  sav —  We  hold  that  (the  section]  falls  pie- 
ciselv  within  the  categorv  of  congressional  actions  which 
the  (Constitution  barred  hv  providing  that  "No  Bill  of 
Attainder  or  ex  post  facto  Law  shall  he  pa.ssed."" 

Bv  vesting  in  (iongress  onlv  those  "legislative  ])owei  s 
herein  gratited,  "  and  vesting  in  the  President  "the  exec  ii- 
tiie  power,”  it  would  seem  eqnallv  clear  that  (Congiess 
could  tiol  use  its  power  of  the  purse  to  indiiectlv  exeic  ise 
or  circnniscrihe  Executive  national  seenritv  powers. 

hi  additioti  to  these  decisions  of  the  Snpietne  (Coni  t. 
over  the  years  various  .Attornevs  C.eneral  have  issued 
opinions  asset  ting  the  unconstitntionalitv  of  various  statn- 
torv  initiatives  aimed  at  using  the  "power  of  the  put  se  "  to 
infringe  nicton  the  independent  powers  of  the  President.  ' 

A  Timlilioii  df  l.cirislalivf  Drlnruir 

The  t]ue.stion  of  using  conditional  appi opriations  to 
instruct  or  control  tlie  actions  of  the  President  oi  his 
executive  branch  suliordinates  in  the  national  secniitv 
field  is  not  a  new  one.  What  is  dif  ferent  about  the  post- 
Vietnam  era  is  that  (Congress  has  departed  from  the 
traditional  legislative  viewpoint  that  such  constiaints  are 
improper.  A  thorough  discussion  of  this  practice  is 
beyond  the  scope  of  this  short  paper, hut  a  few 
examples  should  suffice  to  illustrate  the  tiadiiional 
viewpoint. 
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Although  the  Cionstitution  requires  that  'a  regular 
Statement  and  Account  of  the  Receipts  and  tApendilures 
of  all  public  Money  shall  be  published  Iroin  time  to 
time,  ”'''  when  the  First  Clongress  on  July  1,  1790.  appro¬ 
priated  funds  for  foreign  affairs  the  statute  proyided  in 
part; 

[  r]he  President  shall  account  v/;cr//tcr///v  tor  all  such 
expenditures  of  the  said  money  tis  in  hn  luilfriiienl  iiias  bi' 
made  fnddie.  and  also  for  the  amainit  of  sue  h  expenditures 
as  he  ma\  think  it  advisable  not  to  speeifs.  and  cause  a  regulai 
statement  and  account  thereof  to  be  laid  befoie  (iongress 
annually _ 

Thomas  Jefferson  is  yiewed  by  tnanv  ;ts  haying  beeti 
the  champion  of  strong  legislatiye  authority  and  in  princi¬ 
ple  an  oppotient  of  oyerly  broad  appropriations  acts,  vet 
Jefferson  recognized  that  the  field  of  foreigti  affairs  was 
unique.  In  a  February  19.  1804.  letter  to  Secretary  of  the 
T  reasury  Albert  (lallatin.  President  Jefferson  wrote 

The  Cionstituiion  has  made  the  Fxecutive  the  orgati  for 
managing  our  intercourse  with  foreign  nations —  1  he 
Executive  being  thus  charged  with  the  foreign  inter¬ 
course,  no  law  has  undertaken  to  piesciibe  its  specific 

duties _  Under  ...  two  standing  provisions  theie  is 

annually  a  sum  appropriated  for  the  expenses  of  inter¬ 
course  with  foreign  nations.  The  purposes  of  the  appropri¬ 
ation  being  expressed  by  the  laxe.  in  terms  as  genei  al  as 
the  duties  are  by  the  (ioiistitiition,  the  application  of  the 
money  is  left  as  much  to  the  discretion  of  the  Executive, 

as  the  performance  of  the  duties _  From  the  origin  of 

the  present  government  to  this  dav.  the  construction  of 
the  laws,  and  the  practice  under  them,  has  been  to  con¬ 
sider  the  whole  fund  ...  as  under  the  discretion  of  the 
President  as  to  the  persons  he  should  commission  to  serve 
the  United  States  in  foreign  parts,  and  all  the  expenses 
incident  to  the  business  in  which  thev  may  be 
emplcjyed _ [I]t  has  been  the  unifoi  in  opinion  and  prac¬ 

tice  that  the  whole  foreign  fund  was  placed  bv  the  Uegisla- 
ture  on  the  footing  of  a  contingent  fund,  in  which  thev 
undertake  no  specifications,  but  leave  the  whole  to  the 
di.scietion  of  the  President. 

One  of  the  great  early  debates  on  the  question  of 
conditional  appropriations  for  foreign  af  fairs  occui  red  in 
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April,  I82('),  wlien  Reprcscnlativc  Louis  Me  Lane,  ot  Dela- 
waie,  proposed  altaehing  an  amendment  to  a  bill  appro¬ 
priating  tuncls  for  a  diplomatic  mission  to  Panama, 
expressing  the  "opinion”  of  the  House  that  the  US 
delegates  “ought  not  he  authorized  to  discuss  ...  any 
proposition  of  alliance  ...  between  this  country  and  any 
of  the  South  .American  (iovernments _ Representa¬ 

tive  Daniel  Webster — one  of  the  foremcjst  constitutional 
scholars  of  his  era — spoke  against  this  proposal  on 
constitutional  grounds: 

I  here  is  no  doubt  that  we  have  the  power,  if  we  see  fit  to 
exercise  it,  to  Ineak  up  tlie  tnission.  bv  withholding  the 
salai  ies;  we  lta\e  power  also  to  break  up  the  Uourt,  by 
withholding  the  salaries  of  the  judges,  or  to  break  up  the 
office  of  the  Piesident,  by  withholding  the  salary  provided 
for  it  l)v  law.  .All  these  things,  it  is  true,  we  have  the  power 
to  do.  since  we  hold  the  keys  of  the  1  reasury.  But,  then 
can  we  rightfiilh  exerci.se  this  power?  ...  For  myself,  I  feel 
bound  not  to  step  out  of  my  own  sphere,  and  neither  to 
exercise  not  control  anv  authority,  of  which  the  C.onstilu- 
tion  has  intended  to  lodge  the  free  and  unconstrained 

exercise  in  otfier  hands _ 

I  his  measure  comes  f  rom  the  Kxecutive,  and  it  is  an 
appropriate  exetcise  of  Kxecutive  power.  How  is  it,  then, 
that  we  are  to  consider  it  as  entirely  an  open  question  for 
us,  as  if  it  were  a  legislative  measure  originating  with  our¬ 
selves?  ...  1  he  process  of  the  gentleman’s  argument 
appears  to  me  as  singular  as  its  conclusion.  He  founds 
himself  on  tfie  legal  maxim,  that  he  who  has  the  power  to 
give,  may  annex  whatever  condition  or  qualifications  to 
the  gift  he  chtjo.ses.  Lhis  maxim,  sir.  would  be  applicable 
to  the  present  case,  if  we  were  the  sovereign  of  the  coun¬ 
try;  if  all  power  were  in  our  hands;  if  the  public  monev 
were  entirely  our  own;  if  our  appropriation  of  it  were 
mere  grace  and  favor;  and  if  there  were  no  restraints 
upon  us,  but  our  own  sovereign  will  and  pleasure.  But  the 
argument  totally  forgets  that  we  are  our.selves  but  public 
agents. . . . 

1  he  f’resident  is  not  our  agent,  but,  like  ourselves, 
the  agent  of  the  I’eople.  I  hey  have  trusted  to  his  hands 
the  proper  duties  of  fiis  office;  and  we  are  not  to  take 
those  duties  out  of  liis  hands,  from  anv  opinion  of  our 
own  that  we  should  execute  lliem  better  ourselves.'" 
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I  rom  time  to  time  over  tlie  next  loO  veais  efforts 
were  tnade  in  Clongress  to  use  eonclitioiial  appi opriations 
to  eoiitiol  the  President’s  national  seenritv  powers,  and 
silt  h  etToi  ts  uere  tvpieall\  defeated  l)\  voice  cote  tdllow- 
ing  statements  In  more  senior  legislators  recognizing  the 
constitutional  defects  of  the  appioaeh.''  (Consider,  for 
example,  this  I92H  exchange  between  newly  elected 
Senator  john  Blaine  of  Wisconsin  and  Senate  Foreign 
Relations  (ionnnittee  (diairman  W'illiam  Borah: 

Mr.  BoK.AIt.  Ml.  Presiclent,  the  ( loiistitiition  of  the 
L'niiecl  States  has  delegated  certain  powers  to  the  Presi¬ 
dent ;  it  has  clelegiiteci  certain  powers  to  (Congress  and  cer¬ 
tain  [lowers  to  tile  judiciary,  (longress  can  not  exercise 
jiidicial  powers  or  lake  iheiii  awav  fioni  the  courts.  Cain- 
gi  ess  c  an  not  exert  i.se  executive  power  speciflctilly  granted 
oi  tiike  it  away  from  ilie  President.  1  he  President's 
poweis  are  defined  In  the  ('.onstitution.  Whatever  power 
lielongs  to  the  Piesident  by  virtue  of  constitutiontil  provi¬ 
sions,  ('.ongress  t;ni  not  take  awtiy  from  him.  In  other 
wot  els,  Caitigress  can  not  take  away  f  rom  the  President  the 
power  to  comnuuicl  the  .Army  and  the  \avv  of  the  United 

Sttttes _  1  hose  are  powers  delegated  to  the  President  b\ 

the  Uonsiitution  of  the  United  States,  and  the  Uongress  is 
liounci  In  the  terms  of  the  (ionstiiution. 

Mr.  BI.AINK.  .Another  tpiestion.  .All  that  the  Senator 
has  said  in  a  general  way  is  .sound  constitutional  law,  hut 
liefore  there  can  be  anv  action  on  the  part  of  an\  (lovern- 
ment  unit  recjuiriiig  the  expenditure  of  funds  that  are  in 
the  Public  f  reasury,  or  tliat  may  be  placed  in  the  Public 
li  easurv,  Uongress  must  first  act  and  make  an  ap[)ro[)ria- 
lion  for  every  essential  pur[)ose.  fliat  nione\  so  appropri¬ 
ated  can  he  used  for  no  other  pur[)ose  than  that 
designated  bv  {iongress.  and  there  is  no  power  that  can 
coerce  Uongress  into  making  an  a[)pro[)riation.  'fhere- 
foie,  (aingress  s  [lower  over  matters  respecting  the  mak¬ 
ing  of  war  unlawfullv,  beyond  the  [lower  of  the  Presiclent, 
outside  of  the  Uonslitiiticiii  or  within  the  Uonstitution,  or 
tondncling  hostilities  in  the  nature  of  the  war  during 
[leace  time,  cati  be  limited  and  regulated  under  the  power 
of  Uongress  to  a[i[iropriate  money. 

Mr.  Bor, Ml.  Of  course,  1  do  not  disagree  with  the 
[iro[iosition  that  if  (aingress  does  not  c  reate  an  armv,  or 
does  not  [irovide  for  an  army,  or  create  a  navv.  tlie  Presi¬ 
dent  can  not  exercise  his  control  or  command  o\er  an 
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artin  or  navv  whic  h  does  nol  fxisl.  But  oiuc  an  ai  m\  is 
cifated.  oiue  a  navv  is  in  existence,  tlie  right  to  command 
lielongs  to  tlie  President,  and  the  C.ongress  can  not  take 
tlie  powet  awa\  (rotn  him.'- 


S(hi)l<nl\  Opinion 

L  tail  cjuite  recently  there  appeared  to  lie  a  wide¬ 
spread  consensus  among  constitutional  scholai  s  that  (.oti- 
gress  could  tiot  use  conditional  appropriations  to  reio.tlate 
the  President’s  conduct  ot  foreign  and  natiotial  sec  iii  itv 
affairs.  In  the  ititerest  of  brevitv,  1  shall  mention  but  two 
exatnples. 

Professor  Quinev  Wright  was  one  ol  the  pieetniiietit 
Americati  scholars  in  the  field  for  nearlv  four  decades.  In 
addition  to  serviitg  as  President  of  the  .\meric  an  Political 
Science  .Association  and  the  International  Political  Science 
Association,  Professoi  Wright  served  as  President  of  the 
American  Society  of  International  Law,  In  his  1922  land¬ 
mark  study,  rhe  C.ontrol  of  American  Foreign  Relations,  he 
explained 

In  foreign  relations,  howevei,  the  Ihesident  exei rises  dis¬ 
cretion,  both  as  to  the  mfans  and  to  the  ends  of  jiolic  v.  He 
exercises  a  discretion,  veiy  little  limited  hv  direciorv  laws, 
in  the  method  of  carrying  out  foreign  polic  v.  He  h.ts 
moved  the  naw  and  the  marines  at  will  all  ocei  the 

world _  I  hough  (amgress  has  legislated  on  broad  lines 

for  the  conduct  of  the.se  services  it  has  desc  ended  to  much 
less  detail  than  in  the  case  of  services  opeiative  in  the 
territory  ot  the  I'niled  States.  In  foreign  affairs  the  Presi¬ 
dent.  also,  has  a  constitutional  di.scietion  as  the  lepresenl- 
atiye  organ  and  as  conimander-in-c  hief  w  Inch  cannot  he 
taken  awav  hy  Ciongress  and  because  of  the  extiater- 
ritorial  charac  ter  of  most  of  his  action,  his  suhoi dinates 
are  not  generally  subject  to  judicial  control. 

But  more  than  this  he  has  initiated  foreign  policies, 
even  those  leading  to  treaties  and  those  leading  to  war, 
and  has  generally  actively  pushed  these  policies  when  the 
cooperation  of  other  organs  of  government  is  necessai  v 
for  their  carrying  out.  riiough  Longress  mav  hv  leso- 
lution  suggest  policies,  its  resolutions  ate  not  manda¬ 
tory  and  tlie  President  has  on  occasion  ignoied  them. 
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I  lio'.M-vci.  Iiis  powfi  is  limili‘<l  l)\  ilir  |)<)ssil)ilii\ 

ot  a  veto  upon  manned  polities,  in  the  Senate  in  the  ease 
t)t  tteaties.  bv  ('.oni>ress  in  the  i  .ise  ol  na> . 

.\  mote  leteMil  sliidv  hv  (i()!iiinl)ia  I.au  Pt of essor 
Louis  Henkiii,  Lo/r/if//  .-l//e/// v  tnul  the  ( j)ii.sl/liili(i)i.  prox  ides 
this  anaivsis: 

"I ' (oiiililions  ' 

(ion^ress  has  attempted  to  inllueiue  the  tondiiti 
ot  the  I’lesident.  and  of  otliei  t;o\ ernmeiits.  h\ 
im|)osing  ‘  i ondiiions,  "  es|)eeiall\  on  s|)enfling  and 
appiopi  iations _ 

I  lie  ( onsiitutional  law  vei'  would  tlistinguish  heiween 
different  appropi  iations  and  between  dif  ferent  eondi- 
tions.  If  Congress  eannoi  properK  withhold  apjjronria- 
tions  for  tlie  President's  activities,  it  ouglit  not  tic  able  to 
impose  conditions  on  siit  h  appi opriat ions.  K\eti  wiien 
Congress  is  free  not  to  appropiiate,  it  ought  not  he  alile  to 
regitlate  Pi esidetnial  action  In  tonditions  on  the  appro- 
[iriation  of  funds  to  tarrv  it  out,  if  it  tould  not  regulate 
tlie  action  diiectlv.  So.  should  Congress  pioxide  that 
a[)propriated  funds  sliall  not  lie  used  to  pa\  tfie  salat  ies  of 
State  Departtnent  offitials  who  promote  a  particular  pol¬ 
icy  or  tieatx,  the  Presidetn  would  no  tioulit  feel  tree  to 
disregatd  the  limitation,  as  lie  has  ■  riders''  purporting  to 
instrut t  delegations  to  intet national  tonlereiKes." 


('.OIK  I  US/OH 

rhe  architects  of  tiie  Coiistitiilioii  itiideistood  that 
legislative  bodies  lack  the  tiiiitv  of  tlesigii.  speed,  and 
secrecy  essential  for  the  effective  londmt  of  foreign 
affairs,*’  and  thev  intentionallv  gave  the  I’resiclent  the 
hulk  of  the  responsiliilitv  for  these  activities.  .\s  Professor 
Qiiifu v  Wright  observed,  “[W)hen  the  constitittional  con- 
ventitin  gave  ‘executive  power'  to  the  President,  the  for¬ 
eign  relations  power  was  the  essential  element  in  the 

grant _ To  protect  against  Kxecutive  abuse,  checks  in 

the  form  of  a  Senate  veto  over  proposed  treaties  and  a 
legislative  veto  over  declarations  of  wai  were  incorpo¬ 
rated  in  the  design.  As  exceptions  to  the  geneial  grant  of 
Lxecutive  powei  to  the  I’resident,  these  legislative  nowers 
were  to  be  construed  narrow Iv.'"  If  the  feuding  between 
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Ciongress  aiul  the  President  ovei  ihe  eondiul  of  national 
securit\  poliev  has  seized  no  other  nsefiil  purpose,  it  has 
at  least  affirmed  the  great  wisdom  of  the  Founding 
Fathers  in  their  leali/ation  that  legislative  bodies  lack  the 
necessarv  attiihntes  foi  smtessfiil  foieign  inteicomse. 

There  is  a  growing  reali/ation  in  thi'>  'oiintrv  tha* 
C’.ongress  is  breaking  the  law  bv  some  of  its  enactments 
attempting  to  control  the  President's  conduct  in  the  realtn 
of  foretgn  and  tnilitary  affaiis.  1  he  post-\  ietnam  explo¬ 
sion  of  legislative  lestrictions  in  this  critical  tiehl  is 
unprecedented  and  is  comi  ai  v  both  to  the  intentiotis  of 
the  Founding  Fathers  and  to  nearlv  two  centuries  of  cott- 
stitutiotial  practice.  Fven  when  the  Supreme  Tourt  has 
struck  dowti  as  unconstitutional  fundamental  provisions 
of  tnatn  of  these  laws — as  it  did  bv  implication  in  the 
1983  case  of  /.V.V  e.  C.IxuIIki'^ — (iongiess  continues  to 
leave  the  statutes  oti  the  books  iti  llagiant  disrespect  of 
the  oath  taketi  bv  each  of  its  tnetnbers  to  support  the 
Constitutioti. 

With  the  recognition  that  (,'otigiess  mav  tiot  directh 
exercise  national  secuiity  powers  vested  bv  the  Tonstitit- 
tion  in  the  Ptesident.  a  search  has  beguti  lor  indiiect 
means  of  accotnplishing  this  same  end.  1  he  favored 
contemporat  v  approach  is  bv  conditional  appropriations. 
To  the  extetu  that  Tongress  seeks  through  the  use  of 
cotiditiotial  appt opt  iations  to  exerc  ise  indii  ec  tlv  powers 
vested  by  the  Totistitution  in  the  President,  oi  to  detiv  the 
President  his  cotistitutional  discrelioti  I’is-a-vis  such 
powers,  its  cotiduct  is  a  threat  to  out  constitutional  svstem 
of  .separation  of  powers. 

Congressiotial  feats  that  the  President  s  itidependenl 
national  securitv  powers  ate  subject  to  abuse  ate  perhaps 
understandable,  although  in  mv  view  chat  ges  of  Fxecu- 
tive  abuse  iti  recent  decades  are  generallv  overstated. 
But  the  Constitution  includes  protections  against  abuses 
of  Executive  powet .  I  he  President  tnav  not.  lot  example, 
initiate  an  offetisive  “war  "  without  fortnal  approval  of 
both  Hott.ses  of  (iongress.  If  he  violates  this  prohibitioti. 
he  is  subject  to  impeachtiient.’'  I  he  Tottstitutioti  tnakes 
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no  provision  tor  anticipatorv  brcarli  ot  its  f uiuiamental 
provisions  bv  the  Congress  on  the  grounds  that  the  Presi¬ 
dent's  constitutional  powers  might  ultimately  be  abused. 

('.onsider,  tor  a  moment,  the  frightening  eon- 
sequenees  of  upholding  the  alleged  |)ower  of  Congress  to 
use  conditional  appropriations  to  seize  control  over  the 
President's  Commander  in  Chief  or  other  Executive  con¬ 
stitutional  powers.  Are  there  anv  limits  too  such  a  power? 
If  Congress  were  permitted  to  tie  anv  conditions  it  wished 
to  impo.se  on  the  Executive  to  approval  of  the  President's 
salary  or  the  basic  appropriations  for  kev  (iovernment 
departments,  would  there  remain  anv  separation  between 
the  two  political  branches?  Might  not  appropriations  for 
the  Department  of  Defense  be  conditioned  upon  the 
President's  agreement  to  polish  the  shoes  of  the  Speaker 
of  the  House  upon  demand  or  to  nominate  a  designated 
f  riend  of  the  Speaker  to  serve  as  Secretary  of  Defense? 

Fortunately,  this  claimed  new  authority  in  the 
“power  of  the  purse”  is  unlikelv  to  withstand  judicial 
scrutinv.  The  courts  must  recognize  tha*  if  the  Congress 
is  permitted  to  seize  control  over  the  independent  consti¬ 
tutional  powers  of  the  executive  branch,  the  independ¬ 
ence  of  the  judicial  branch  will  soon  disappear  as  well. 
After  all,  the  judiciary  needs  appropriated  funds  to  pay 
salaries  and  rent,  to  hire  marshals  and  publish  opinions, 
and  for  numerous  other  purposes.  If  it  recognizes  in 
Congress  a  plenary  power  to  use  conditional  appropria¬ 
tions  to  determine  where  troops  shall  be  stationed  or 
what  terms  shall  be  .sought  in  negotiations,  where  lies  its 
defense  when  Ciongress  decides  to  destrov  the  power  of 
judicial  review  by  comlitioning  judicial  appropriations 
upon  certain  statutes  not  being  held  unconstitutional?  Put 
simply — under  a  constitutional  regime  of  three  separate, 
coequal,  and  independent  branche.s — the  courts  must 
realize  that  they  can  not  pertnit  an  assault  on  the  inde¬ 
pendent  powers  of  the  Executive  without  leaving  their 
own  constitutional  authority  in  jeopardy.  Ehus.  the  dan¬ 
gerous  and  historically  discredited  theorv  that  Congress 
may  control  the  President’s  independent  national  security 
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{K)vveis  bv  the  use  of  coiulitional  appn)])riations  is  liij^hlv 
unlikely  to  pass  muster  in  the  courts. 

AV.tcv 

1.  .Andrew  .A.  l.ipseonil)  it:  .Alheii  K.  Bergli,  eds.,  Tlif  \\'iilni‘:\  nj 
'l'hi\>ui\  (VVashinglon.  IKl:  I  hoinas  lelleison  Memoiial  .\ss<i- 

(iation,  1904)  vol.  I,  pp.  ,30:")-(>. 

'1.  For  a  disi  iission  of  this  operation,  see  Ahraliani  1).  Sotaei . 
H^/r,  Ajf/iin,  (iiitl  (.i»i\tiliiliiiii/il  I'lrurr:  Thi’  Oii^ins  It '.ainhi  iflge. 

Mass.:  Ballinger  I’nhlishing  ('.o..  I‘.)7(i).  vol.  I.  pp.  2IS-21  (1970). 

3.  Ibid.,  pp.  221, 441  n.  2,57. 

4.  L  S,  Constilutioti.  art.  V'l. 

5.  l.oeke  teehnieallv  ternied  the  powei  to  delend  the  (omnion- 
wealtli  Ironi  loicign  injtirv  the  ‘Federative  Power  "  and  noted  that  it 
was  not  trulv  "exeentive  "  since  it  did  not  ittvoKe  “exednion  ttl  the 
law  s.  "  But  he  at  gued  that  it  required  lor  its  suet  ess  the  same  thai  ai- 
(eristics  of  unit\  ol  design,  speed,  and  seoecs  possessed  h\  the  1  xetn- 
live,  and  said  the  two  powers  "are  alwavs  almost  united."  lohn  l.oeke. 
S<rotiil  Treali.w  oj  Governmeni  (Indianapolis:  Hacketi  I’uhlishing  (io., 
Itic.  1980),  p.  77,  section  147.  In  discussing  sepaiation  ol  poweis  in 
yedcKilisl.  No.  47,  James  Madison  rererred  to  'the  celehtaied  Monies- 
(juieu"  as  "the  oracle  who  is  always  consitlled  aitd  cited  on  this  suh- 
je<t — '■  Jacob  E.  Cooke  (ed.).  The  Fedexilisl  (Middletown.  Conn.: 
Weslevan  L’ttiversity  Press,  I9(il)  p.  324.  Prolessot  k)uint\  Wright 
notes:  "  Fhis  need  of  concentration  ol  power  lor  the  suct  esslul  lon- 
duct  ol  foreign  af  fairs  was  dwelt  upoti  in  the  works  ol  )ohn  l.ot  ke, 
Motitesquieu,  atid  Blackstone.  the  political  Bibles  ol  the  tonstiiution,.! 
lathers."  Quiticy  Wright,  The  (U>ntrol  of  Aineiieaii  Tmeii'ii  Rehiliitii.s  (New 
5'ork:  MacMillan  Co.,  1922),  p.  3()3.  See  also  l.ouis  Hetikin,  Tureigii 
Affdirs  <nid  the  (.imstitution  (Mineola,  New  V'ork:  Foundation  Press,  Ini .. 
1972),  p.  43,  who  writes:  "I  he  executive  powei  ...  was  not  delined 
because  it  was  well  underslooil  hv  the  Framers  laised  on  Locke, 
Montesquieu  and  Blackstone." 

(i.  US,  Constitution,  art.  II,  sec.  1. 

7.  The  \Vrilnif(\  of  Thomas  lefjersoii.  vol.  3,  pp.  lb.  17. 

8.  Reprinted  in  William  M.  Coldsmilh  (ed  ).  The  (Atnelh  of 
deiilial  Tower:  .1  Documented  Histoxi  (New  A’ork:  Chelsea  House,  1974). 
vol.  1,  p.  398  (1974).  .Although,  writing  as  Hehidins  (p.  495),  Madison 
challenged  Hamilton's  thesis  that  the  power  to  ileckue  neultalils  was 
inherenilv  “executive,"  he  earlier  recognized  the  general  |n  iticiple  that 
"the  executive  power"  was  vested  in  the  President  hv  aiiicle  H,  section 
1.  of  the  Constitution,  and  that  “exceptions"  to  this  powfr  \ested  in 
Congress  should  he  construeil  "strictly.”  Debates  and  Troeeedmsis  in  the 
(dingress  of  the  United  States,  vol.  I,  pp.  49()-97  (1789). 

9.  US  Statutes  at  Targe,  vol.  I.  pp.  28-29  (1789). 
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10.  W  fslt'l  U  .  U  illoii<>lil)\  ,  l‘i/iii ijih  '  III  till  (  iiiistihiliiiiiiil  l-iu  Ilf  till 
L'liilril  Stiili'\  (New  ^l)lk:  B.ikti,  \<«)iliisi  ('o..  '_’il  cil  lOili.  |i. 

I  1.  Qliolfd  in  Kdw.n  d  S.  (  ju  xmii.  I  In  I'n  siih  tit :  (>lliii  ninl  I’uu  ri' 
/7.S'7-/057  (Xt'u  \<-u  Niiik  I  iiivfiMU  Idi  u\  fd  lO.'iTi. 

p.  441,  n.l  11. 

12.  71  L  S  (  1  W.ill.)  l;i'.l  (  I.Sd(i). 

12.  2S  (il.  (d.  172.  nil  il.  !(>’>  I  s.  ’).')2  i  |.S07l. 

1  1.  I'nblit  l..ns  02-1  IS  1  .N  Shilniii  nl  l.mai.  \(il  s7.  p.  ’i.'i.").  ')0 
I  ..S.C..  sfdions  l,"i  41-  IS. 

1.’).  102  I  ..S.  010  (  I0S2). 

10.  Si'f.  t'.S^. .  RoOcll  k  .  1  liriu-l  ,  I  In  W  nr  I’naiiiHiniliiliinrlh 
hrijrliini'iititlliiti  nr  rln’iirn  niril  I’nn  In  i  ( I’lid.idtlpln.i :  luici'^ii  I’nln  \ 
Rfsf.ndi  Instimic.  I0S2) 

17.  Rnhin.  'r|>  llic  ( >idl  U  iilioiii  .i  I’.idilli-  <>l  I  iin  i  n.ilinii.il  l.,iv\ . 
N'cic  )'nili  I  itMi’s,  .\in>iisi  20,  1087.  p  K  20. 

Is.  ■  rlif  IM .nun  ok  dll' U■nisl.llul^•^  n  lh<’  Miii'.i  Ini  inid.iOli- du .id 
.0  presrnl.  .ind  will  Ix'  lor  ni.inv  m-.h-.  '  l.i  iit  i  in  |.iiiu  '-  M.idnnii  in 
Thr  U  liliirgi  nf  riniiini\  IfHi  inin.  \nl.  7,  p.  212.  k  .il  lici .  in  lin  Xnh  i  nti 
til)'  Sliitr  nf  I'liiiinni.  [vllfiMUi  <<iiupl.iinc<l  nl  ihc  .ill-pnw t  i  1  nl  \  n  i>ini.i 
U’ijislalun':  '  .Ml  llif  powers  nl  no\einnxnl.  leeisl.n n e,  cseiiilive.  .ind 
jiidi(  iai  \ .  l  esiill  In  die  leijisl.iiive  hnd\ .  I  he  i  nni  eiii i  .nine  lliese  in  the 
same  hands  is  preciseU  die  di'liniOon  nl  des|)nii(  !,'n\ ei  nmeni .  Il  will 
he  no  allexi.nion  dun  these  powers  v\ill  h<-  esa  iiised  h\  .i  pliir.iliu  nl 
li.inds.  and  nol  hv  a  sini^le  oiK'.  One  hundred  .ind  se\ ent\ -dn ee  des- 
pols  would  sure  he  as  oppressise  .is  one.  I.el  dinse  who  doiihi  ii  iiiiii 
their  eves  on  die  repuhlic  of  N  eniie.  .\s  hide  vsill  il  .n.iil  us  ih.il  dies 
are  diosen  hv  ourselves.  An  I’hilnr  ili’\jinli\m  w.is  noi  die  eovernineni 
we  roiight  tor.  hut  one  whidi  should  not  onl\  he  lounded  on  tiee 
print  iples.  hut  in  whit  h  the  powers  id  t;o\einmenl  should  he  so 
dividetl  ;ind  h.ikiiued  amoni'  sever. il  hodies  ol  in.u;isir,u  t ,  as  ih.il  no 
one  toultl  tr.instend  their  legal  limits,  wiihoul  being  elleilti.dit 
diet  keel  anil  resirtiineil  hv  the  others  |vol.  2.  p  lOih  emph.isis  in  origi- 
iial|.  '  (allies  Mtiilison  wrote:  "  1  he  ;iii  nmnl.ilion  ol  .ill  pnweis  legisl.i- 
live.  exetmive  anti  iiitliviarv  in  the  same  h.inils.  whether  ol  one,  .i  lew 
or  maiiv,  anil  whether  hereililarv.  sell  .ip|)oinleil.  or  eleitne.  m.it 
juslh  he  pronount  t'tl  the  vei  v  tleliiiilion  ol  l\r.uin\  '  I  In-  ii'ili'iiili\l . 
No.  47,  p.  22  4. 

19.  1  .ml  here  aflilressiiig  the  legal  ;uilhorit\  lor  sni  h  lontrol.  not 
the  politiial  wisilom.  The  reiord  id  legisl.itive  elhuts  to  set onil-guess 
the  Kxeeiitive  in  the  loreigii  iissisiaiiie  re.ilm  in  reu  nt  ilei.iiles  h.is  not 
been  ;m  inspiring  one. 

20.  Congifss  anil  die  .Semite  lerlainlv  h.ne  ini|)ort.int  powers 
rekiied  to  these  issues — sni  h  ;is  a  .Semite  veto  oxer  .i  signed  tre.itx,  .mil 
;i  tongressiomil  veto  over  a  proposal  to  initi.ile  a  "w.n  " — hut  .is  extej)- 
tions  lo  the  general  gnuil  ol  l-.xettnive  power  these  powers  should  he 
lonstrued  mirrowiv.  .See  ahoxe.  notes  7-S  .mil  ,ii  i  omp.inx  ing  text. 
These  powers  lerttiinlv  do  not  indude  the  .uithoritx  to  p.utii  ip.iie  in 
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I  ii  i.il  ii  n  IN  (III  III  (111  I. Ilf  ill  .iilv.iiic  f  I  In-  If  I  Ills  I  hf  I  fill  I.  Ill  ilfif  I  iniiif 
I  Ilf  ( ,i|iii.il  I  ii\  III  .1  liii  f  i^ii  Si.iif .  Ill  III  ( mill  III  I  Ilf  Ilf  |ilii\  infill  III  iiiilf 

1 .11  \  1 1 II I  f  N,  ill  il  isi  iissiiiii  I  Ilf  M  i  SI  Ion  I  III  I  111"  1 1  nisi  II  I, '  II II  1,1 1  1 .11  III!  s  ill 
|)f  I  iiiilliiin  llif  l*ii  siilfiii  III  i  iiiiiliii  I  iifniili.iliiiiis  III  sfi  II  I  In  ifi|iiii  iin; 
iilliiii.ilf  Sill. Ilf  imisfiii  lifliiif  .1  lif.ili  iiiiilil  111-  i.iiilifil,  jiiliii  |.n 
f \|il.iiiifil  ili.ii  iiiiilfi  ilii-  |>iii|iiisi’il  ( .misiiiiiiiiin  ilif  |irfsiilfiii  .  .  uill 
III-  .ililf  111  iii.iii.ii;f  ilif  liiisiiii-ss  111  iiiiflliff III f  ill  sill  II  iiiiiiiiifi  .IS  jii  ii- 
llflllf  lll.n  slinm'sl  I  III  \li  III,  |).  I.H.’l. 

Jl.  l-aiil.iN  I  iiilfil  Si.ilfs,  I.S|  I  ,S.  .11  L’lM  (I'.IHll.  Sff  .ilsii, 

W I II  iili  III  I  \  I’.ii  li.iiii,  7"i  Is.  I.s  U.ill.i  ilSIi'li. 

■22.  ,SII  I  S.  I  l:'i  U.ill  )  l‘_'S  (|S72). 

Hull..  |1  1 1.7. 

‘2  1  Hull  .  |)|i  I  17-  IN 

_’.’i.  I  .'17  t  S.  129.  .11  ,'i.Sl-.S2  ll,N9.'ii.  Sif  .ilsii.  \|i(,i.n  \  I  iiiliil 

51.11  fs.  1 '  I  "i  IS.  27  I  !  ‘  III  1 )  11  .1  I  .isf  u  .IS  |ii  f  sfiiif  i|  u  Ilf  I  f  . .  II  u  .IS 

pl.iiii  III  1 1  If  |iiilii  i.il  iiiiiiii  ill. 1 1  I  Ilf  piiufi  li.iil  lii’i'ii  I  .il  It'll  1 1  III!  pl.n  .  mil 

Ini  ififliiif.  Inn  siilfix  Ini  llif  piiipiisi-  nl  ilfsiiiniiif  iiflils.  wliiili 

I  nil  III  mil  Ilf  I  ii;lil  I  nIK  ill- s|  I  iiM-il  I  niisisif  111  l\  w  II  II  1 1  If  pi  1111  iplf  s  nl 

I I  ffilniii  .mil  I’.isiii  f  11  pm  I  w  hit  li  ilii-  (  aiiisiii  iiiimi  1 1- sis.  then  ii  umilil 
Ilf  llif  iliilv  nl  llif  iniiils  In  s.i\  ||i,ii  sin  h  .111  ailiill.iin  .ii  I  u.is  iinl 
lllflfh  .III  .llillsf  III  ,1  ilflf^, Ill'll  pnufi  .  1)111  M.is  llif  i-M  liisf  nl  ,111 
.iiillinriu  m  ii  I  mill- 1 1  fil  I  p.  li  1 1 

2li.  29N  r.S.  I.  .11  (iS-li'.l  (I'.tliSl. 

27,  271  r.S,  .'iS:!.  .11  .■I'l'.l  I  I'.r’iii, 

2S  .l'i:l  I  ,S  2:’|,  .11  29  I  H.'iiN). 

29  I  l.il  I  I .  Inilfll  Sl.ilfs.  HiC.I  (I  I,'i9,  ,ll  INIilNSIIi  lii.illii- 
iiiiny  lliis  I  ,isf .  llif  Siipifiiif  (’null  f iitpli.isi/f(|  ih.ii  '  ui-  iln  nni 
ilfp.iii.  Ill  llif  If.isi.  Irmii  uli.il  n.is  In-lil.  mi  ilu-  suliji-i  i  nl  p.iiilmis.  m 
llif  I  .isfs  nl  ,  1  iiilfil  Si. Ilfs  \  Klfiii.  .mil  nnii-il  ili.n  im  p.iiilmi 

I  nil  III  li.iv  f  li.nl  llif  f  I  tfi  I  In  .nil  Inn  i/f  i  In-  '1.111111111  mil  nl  .1  y  i- in- 1  .il 
.ippi  npi  i.n  inn  1  l.n  I  \  t  inifil  Si.ii  fs,  I  Is  1  s  lij.  .n  ii7  1 1  ssii  1 
:i(i  Hull,,  p  IN.!. 

,!l  ijN  I  S  ili:l  (l9Hii. 

.12  Hull  ,  pp  !(Mi-i)7. 

1:1.  Hull.,  pp.  :!l:!,  :il'i 

S  I.  Sff,  f.14..  f lfititiiiii\  11/  llii'  .\lliiini\  C.iinin/i  11/  fill  t  inlfii  Sfuiii. 
Mil.  9.  pp  Hi2,  Hi7 -li.N  I  I.NIill);  llllll  .  Mil.  27.  |l.  2"|9  I  pl(l9l.  llllil  ,  Mil 
Hi.  p.  .’>97  (19(10),  iliiil  .  Mil.  11.  pp  2.!o,  .'i09  (  H.i.’i’i) 

S.'i.  ,\  mm f  ilfi.iilfil  ilisiiissimi  is  i mii.iiiifil  m  ilu-  niiu-i  s  Imili- 
imiimy  sIiiiIn.  (.mi^irw.  Ilii  <  iiii'liliilinii.  mill  Imii^ii  \//n/M.  si  Inilnifil 
Im  pnlilli  .11  mil  In  llii-  I  iiiM-isin  I*.-  ol  '  ’li;iili.; 

SO  (  S.  (  a  nisi  Hill  mil.  .ii  I.  I.  s«i  9. 

.17.  r.S  Sliiliili’i  III  l.iniii.  Mil.  I.  |).  129  I  1790)  1 1- miph.isis  .nlili-il.) 
SN.  I  hr  \\iilnii;\  nf  I  hullin'.  /i'//i'i'iin.  Mil  I  1.  pp  ‘i,  9,  10  1 1- iii|)li.i'ls 
in  III  igiii.il). 

!19.  (  iiinii i  s'.iiiiinl  Drhiili  '..  I9lli  (  im^  .  |s|  si-ss  ,  \nl  2.  p  2009 
(  IN2(i). 
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10.  ll)i(l..  pp.  22r).')-.')0. 

11.  Sff.  f.^.,  lilt'  t'.vamplfs  SCI  Imlli  in  (  oiuin.  //;/  I'n  ^iihiil 

Oj/Kc  ami  /'oiiris  /7iS'7-/OS7.  ]>j).  101-1  ii.  01. 

12.  (jini^rewioniil  Rt’/onl.  70ih  (itmt;.,  Isl  scss..  vol.  00.  |).  07.')0 
( 1<I2.S). 

111.  U  l  isflil,  77;/'  C.atitnil  nf  Atniruini  Rilnliain.  p.  1  10. 

Klsculicrc  ill  the  same  volume  Wi  ii'lii  stales:  "Det  laialioiis  ol  loreiv;ii 
polit  V  ma\  be  made  bv  (amt(ress  in  tbe  loi  iii  ol  )oiiii  vesoliilioiis.  bul 
siu  b  resolulioiis  .ire  nol  bindini’  on  ibe  I’resideiil.  I  lie\  iiieieK  iiidi- 
lale  .1  sentimeiil  ulikb  be  is  free  lo  lollow  or  ignore.  ^ Ci  liie\  aie 
often  (tint  bed  in  mand.ilorv  terms  and  in  tlelense  ol  liiv  independ¬ 
ent  e  tbe  Ibesideni  lias  Iretpienilv  \eioetl  ibeni.'  Ibitl..  p.  27n 
"  I  bougb  t  on;;ressional  restilnlions  on  tontrele  iinide'ils  .iie 
ent  I  oat  binenis  upon  tbe  ptiwer  til  tbe  Kxeiiili\e  Dep.n  iineiil  and  ire 
ol  no  lethal  el  let  l.  vet  tbev  m.iv  be  t>f  v.iliie  .is  .in  index  ol  n.iiion.il  sen- 
limeiii.  '  Ibid.,  ]>.  2H1. 

14.  llfukin.  l  iimgn  Alfait\  tni/l  till-  ( p.  11:1 

l.'i.  See,  e.g.,  I  hr  No.  04,  pp.  l,'!2-4,')  ( )  |.i\  i;  and  ,ibo\e. 

text  at  note  1  I . 

40.  W'rittbl,  I'hr  (hinlml  a/  Amiiuaii  /•'(i/e'i;;/  Kilalnan.  p,  I  17 

47.  See  above,  notes  7-S  .mil  at  i  onipanv  iiit*  lexi 

15.  See  .ibo\e,  note  t.a. 

10.  L'S,  (ainstiiiiiion.  .iri.  \’l. 

.70.  Fill  a  dtst  itssitm  ol  tbe  tlv.UM.;e  tbat  (  .oii'^iess  s\,is  iiii)>i  o]>ei  l\ 
ext  bided  I  rom  tbe  ilet  isioii  to  < ommil  tomb. it  lot  t  es  lo  I  ndoi  biii.i.  See 
l  iirnei.  77//'  Wai  Ptnirn  Hi'^aluliaii.  pp.  2-|o 

.’ll.  L'S.  Constitution,  art.  I.  set  lions  2  .iiid  :l 


THE  CvONS  in  U TION, 
CONGRESSIONAL 
G  O  V  E  R  N  M  E  N  T ,  AND  THE 
IMPERIAL  REPUBLIC 


B\  ROBERT  S.  WOOD 
Naval  War  College 


()ii(‘  nf  ill)'  i^ii'fit  (iili’dilUiires  of  till-  three  separale  branehes  of 
jrin'eninienl  is  tliot  il  is  (UffieuU  to  eorrupt  till  three  at  the  same 
lime. 

— Sam  Ervin 


WF  so  OI  RM  IA  FS  AS  A  XA  I  ION  OF  1)I\  ERSFIA  AM)  1>RA(;- 
matistn,  hut  our  (liversily  and  pragmatism  have  ahvavs 
revolved  around  a  continuing  constitutional  discussion, 
an  asset  tion  and  rea  sertion  of  what  Madison  called 
"plaiti  and  general  truths." 

.\t  the  origins  of  our  counti  v,  the  founders  felt 
constittined  to  establish  a  repuhlic  responsive  to  the  real¬ 
ities  of  a  relatively  constant  human  nature  and  of  shifting 
economic,  political,  and  so<  iai  conditions.  1  hev  f  elt  that 
onlv  an  understanding  of  the  dimensions  and  inter¬ 
relationships  of  human  nature  and  human  conditions 
could  piovide  a  solid  foundation  for  a  free  and  stal)le 
govei  iiinent. 

Political  authoiitv  in  this  view,  aiises  not  from  the 
sti  uggle  among  interests  and  classes  l)ut  from  opinion.  .Vs 
Madison  argued,  opinion  is  “the  source  of  both  the  power 
and  stability  of  government  as  well  as  the  seem  itv  lor 
individual  rights."'  Man's  im|>ertect  reason,  seli-love.  <uid 
disparate  talents  combined  with  varied  conditions  of  life 
prodiue  a  diversity  of  Opinion.  Such  a  natural  diveisitv 
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(  an  onlv  l)f  climinaled  if  free  iiislilutions  were  sup¬ 
pressed.  Hence,  Madis«)n  s  insistence  that  'opinions  are 
not  the  (proper)  oitjects  of  legislation.”  Vet,  despite  the 
natural  diversity,  the  founders  believed  that  free  and 
stable  institutions  required  a  consensus  which  would 
undergird  the  (a)nstitution. 

The  great  republican  experiment  must  be,  thus, 
founded  ;md  sustained  not  In  appeals  to  particular  inter¬ 
ests  or  threats  of  force,  but  bv  a  national  town  meeting,  a 
community  seminar  that  would  provide  f  irst  principles  or 
“fixed  opinions”  strong  enough  to  transcend  and  contain 
ptirticuhir  inteiests  and  classes.  In  the  view  of  the 
founders,  this  seminar  would  focus  on  the  interrelation¬ 
ship  lietween  the  forms  of  government  and  the  scope  of 
go\ernment. 

For  a  nation  that  prides  it.self On  its  pragmatism  and 
aiiti-intellectualism,  our  politics  have  been  remarkably 
philosophical  in  character.  Claims  of  class,  interest,  and 
piirtv  have  never  provided  a  firm  title  to  political 
authoritv.  Only  if  such  claims  are  transmuted  into  consti¬ 
tutional  coinage — are  attached  to  the  “great  seminar”  in 
political  philosophy  initiated  by  the  founders — can  they 
acquire  legitimacv  in  the  land. 

I  he  Supreme  Court  has  always  been  central  to  this 
process,  but  at  times  of  great  political,  economic,  and 
social  transition,  the  fwUtical  leadership  begins  to  deal  in 
this  coinage.  Altraham  Lincoln,  Fheodore  Roosevelt, 
Woodrow  Wilson,  Franklin  1).  Roosevelt — all  took  up  the 
central  theme  in  political  philo.sophy  and  constitutional 
doctrine.  1  he  subject  matter  is  again  the  forms  and  scope 
of  govei  timent,  and  the  object  of  the  discussion  is  public 
opinion — that  final  arbiter  of  political  authority.  The 
grammai  of  the  discussion  is  budgets,  military  moderniz¬ 
ation,  and  foreign  polity,  l)ut  the  theme  concerns  the 
nature  cjf  go\ erument  in  America. 

The  routidiufr  h'ormulu 

liorn  of  the  Fnlightenment,  the  new  American 
Republic  was  iiinuenced  by  the  natural  rights  tradition. 
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In  I  homas  JefTei son’s  eloquent  words,  “govemments  are 
instituted  not  to  eoidei  l)ut  to  secure  i  iglils  that  belong  to 
men  simply  by  virtue  of  their  humanitv."  These  tights 
include  the  security  of  one’s  life  and  propertv  and  rather 
extensive  parameters  within  which  individuals  and 
groups  may  pursue  their  pt  ivate  visions  of  happiness.  It 
was  assumetl  that  leligious  feeling,  moral  education,  the 
juxtaposition  of  interests,  and  the  consliaining  influence 
of  local  sentiment  and  institutions  would  shape  a  civic 
consciousness  robust  enough  to  allow  the  widest  exercise 
of  individual  libertv  while  maintaining  public  institutions 
sufficiently  stable  and  competent  to  secine  union,  justice, 
defense  from  attack  and  the  general  welfai  e. 

The  .scope  of  government  was  neither  to  define  nor 
to  impose  a  model  for  a  morallv  complete  or  ’  saved  ”  iiuli- 
vidual  but,  more  modestiv,  to  provide  a  frer.  orderly 
environment  within  which  individuals  might  leali/e  their 
interests  and  pursue  their  principles.  The  founders 
designed  forms  of  government  to  create  and  maintain 
sitch  a  free  environment — and  to  contain  the  natural 
excesses  that  might  arise  from  such  a  milieu. 

The  pattern  is  established;  a  democratic  politv  iti 
which  the  rlangers  that  an  overbearitig  ntajoritv  might 
pose  to  the  t  ights  of  others  are  tnitigated  bv  the  it  ag- 
menting  but  itttermixing  of  powets  actoss  the  institutions 
of  governmettt.  It  was  the  embodimettt  of  these  ideas  iti 
the  Constitutioti  that  constitutes  the  Atnerican  version  of 
limited  govet  tttttetit.  The  crilkal  (|uestioti  for  anv  ittcpiit  v 
into  national  securitv  policy  is  whether  or  not  this  cotisti- 
tutional  forttiula  was  to  be  applied  to  the  condiK  t  of  for¬ 
eign  affairs  as  it  was  to  domestic  |)olicv  making.  The 
answer  at  the  founding  was  clearly  ‘vcc"  but  the  historical 
evolution  of  the  Republic  has  in  piaclice  made  it  an  o|)en 
question. 


I'hr  (’.omtilulioii.  Foiris^n  Puhn.  and 
Excnilivc  Pirroiralivr 

Article  I,  section  b,  of  the  Tonstitution  explicitlv 
grants  to  Tongress  the  power  to  ’’provide  for  the 


100 


Robkri  s.  Wood 


common  Defense;”  “regulate  C-ommercc  with  foreign 
Nations;"  “def  ine  and  punish  Piracies  and  Felonies  com¬ 
mitted  on  the  high  seas  and  Of  fenses  against  the  Law  of 
Nations;”  “declare  War,  grant  letters  of  marque  and 
reprisal,  and  make  rules  concerning  captures  on  land  and 
water;”  “raise  and  support  Armies;”  “provide  and  main¬ 
tain  a  Navv;”  "make  Rules  for  (mvernment  and  Regula¬ 
tion  of  the  land  and  naval  forces;”  "provide  for  calling 
forth  the  Militia  to  execute  the  Laws  of  the  Union,  sup¬ 
press  Insurrection  and  repel  Invasions;”  “provide  for 
organi/ing,  arming,  and  disciplining  the  Militia,  and  for 
govei  iiing  such  Part  of  them  as  mav  be  emploved  in  the 
service  of  the  United  States;"  and  to  “make  all  laws  which 
shall  be  necessary  for  carrving  into  Execution  the  fore¬ 
going  Powers,  and  all  other  Powers  vested  by  this  C^onsti- 
tution  in  the  Government  of  the  United  Stales,  or  in  anv 
Department  or  Officer  thereof." 

If  article  1.  section  8,  grants  specific  authority,  article 
11,  section  2,  states  Presidential  authoritv  in  terms  not  of 
function  but  of  office;  “  The  President  shall  be  com¬ 
mander  in  chief  of  the  armv  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  stales,  when  called 
into  the  actual  service  of  the  United  Stales."  Partisans  of 
I’residential  power  assert  that  authoritv  in  external  affairs, 
particularly  war  powers,  not  specifically  delegated 
elsewhere,  inhere  in  the  Executive  Office  of  the  Presi¬ 
dent.  On  the  other  hand,  advocates  of  congressional 
authority  argue  that  the  specific  grants  of  authority  in 
article  I,  especiallv  the  power  “to  declare  war,"  provide 
(Congress  with  an  amplitude  of  power,  including  the  right 
to  authorize  war.  Indeed,  in  1798  none  other  than  James 
Madison  def  ined  external  power,  and  most  specifically 
war-tnaking,  as  being  not  executive  but  legislative  in 
character;  “Ehe  power  to  declare  war  ...  including  the 
power  of  judging  the  causes  of  war,  is  fullv  and 
exclusivelv  vested  in  the  Legislature,  that  the  executive 
has  no  right  in  anv  ca.se,  to  decide  the  question  whether 
there  is,  or  is  not  cause  for  declaring  war."- 
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In  the  record  of  the  debates  of  the  Cionstitiitional 
(jonvention,  it  becomes  clear  that  the  framers  did  not 
treat  the  exercise  of  external  power  as  something  apart 
from  the  constitutional  formula.  There  was  an  attempt  to 
organize  a  unified  foreign  policy  represented  by  the 
executive  branch,  but  in  coordination  with  Congress.  As  in 
other  areas,  both  the  separation  of  powers  and  checks 
and  balances  were  to  govern  the  conduct  of  foreign 
affairs. 

Much  of  the  debate  concerning  the  relative  authority 
of  the  President  and  (Congress  centered  on  the  power  to 
declare  war.  The  original  draft  empowered  Congress  “to 
make  war,”  but  it  was  felt  that  this  wording  was  too 
restrictive  on  the  Executive  in  case  of  sudden  attacks. 
Moreover,  it  was  generally  accepted  that  the  normal  con¬ 
duct  of  war  once  initiated  was  an  Executive  function.  * 
Nonetheless,  there  appeared  to  be  agreement  that  the 
determination  of  war  was  normally  a  legislative  f  unction. 
Hence,  Raoul  Berger  concluded  that  the  Cionstitution 
“conferred  virtually  all  of  war  making  powers  upon 
Congress,  leaving  the  President  only  the  power  to  repel 
sudden  attack'  on  the  United  States."'  It  would  seem  that 
Madison’s  assessment  of  the  respective  powers  of 
President  and  Congress  was  accurate. 

John  Locke,  another  great  contributor  to  the  notion 
of  limited  government  and  one  who  exerted  important 
influence  on  the  thinking  of  the  founders,  did  not  place 
foreign  policy  power  under  the  same  limitations  as  other 
exercises  of  government  authority.  Locke,  unlike  the 
founders,  defined  institutional  limitations  almost 
exclusively  in  terms  of  restrictions  upon  Executive 
power — but,  at  the  same  time,  he  did  not  extend  these 
restrictions  to  the  Executive’s  exercise  of  powei  in  external 
affairs.  Indeed,  he  referred  to  this  latter  assertion  of 
executive  authority  by  a  special  term,  “federative  " 
power. ^ 

In  the  United  Kingdom,  this  power  was  designated 
as  “the  King’s  prerogative”  under  which  Blackstone's 
(Commentaries  listed  “  Lhe  entire  range  of  powers  relating 
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to  war  and  peace,  to  diplomacv  and  the  making  of 
treaties,  and  to  inilitarv  coniniatid"''  Arthur  Bestor 
describes  Blackstone's  position: 

At  tlie  outset,  Blackstone  recogni/es  two  ditterent  sources 
tor  the  authority  ot  the  cliief  executi\e  in  the  domain  f)f 
foreign  relations.  \'is-a-vis  other  nations,  the  King  "is  the 
delegate  or  representative  of  his  people."  I'herefore.  the 
handling  of  all  aspects  of  the  "uaiioti's  intercourse  with 
foreign  nations"  is  an  executive  prerogaii\e.  The  King  is 
also  "the  generalissimo,  or  the  first  in  military  command, 
within  the  Kitigdom,"  and  this  fact  places  in  executise 
hands  the  control  of  a  variety  of  matters  relating  to  mili- 

tarv  securitv _ One  of  the  varietv  of  matters  relating  tr) 

militai  v  security  is  the  “prerogatives  to  make  treaties, 
leagues,  and  alliances  vvith  foreign  states  and  princes." 

I  he  next  is  “the  sole  prerogative  of  making  war  aitd 
peace." 

I  hose  partisans  of  Executive  power  in  foreign  affairs 
in  the  cotitinuing  debate  over  Presidential  prerogatives 
tend  to  emphasi/e  both  the  general  perspective  of  Locke 
and  Blackstone  and  the  near  absolute  character  of  the 
separatioti  of  powers  doctrine,  at  least  in  the  area  of 
external  poliev. 

Even  Alexander  Hamilton,  who  argued  in  the 
Federalist  papers.  No.  (>9,  that  the  Presitlent's  powers 
under  the  (ionstitution  were  far  inferior  to  those  of  the 
King  of  England,  later  asserted  that  authoritv  over 
foreign  relations  was,  per  se  an  Executive  function  and  that 
(Congress  was  limited  onlv  to  such  authority  as  was 
specincallv  enumerated  in  the  Cionstitution.^ 

Under  this  line  of  reasoning,  foreign  policy  is 
“Executive"  in  nature  and  the  presumption  of  authority 
should  always  be  on  the  side  of  the  President.  As  Justice 
Sutherland  argued  in  Vuited  States  v.  (iurtiss-W’ri^ht  Export 
(lorporation  (191^6):  “In  this  vast  external  realm,  with  its 
important,  complicated,  delicate  and  manifold  problems, 
the  President  alone  has  the  power  to  speak  or  to  listen  as 
a  representative  {»f  the  nation."''  And  Senator  |.  William 
Fulbright  supported  in  1961  a  neat  total  Presidential 
authoritv  in  the  use  of  force;  “We  have  hobbled  the 
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President  hy  loo  iiii^gardlv  a  grant  ot  power . \s  (loin- 

inander  in  (diiet  oi  the  armed  iorees,  the  President  has 
tnll  responsihility,  whi<h  cannot  Ite  shaied,  toi  nhlitai\ 
decisions  in  a  world  in  wliicli  tlie  ditierence  hetween 
safety  and  cataclvsin  can  he  a  matter  of  hours  oi  even 
minutes.”'" 

If  tile  President  possesses  extensive  prerogatives  in 
the  area  of  national  securitv,  then  so  too.  it  is  asserted,  do 
manv  depai  tments  and  suborrlinates  acting  under  his 
getieral  diiection.  An  invocation  of  national  securitv  is 
thus  a  political  c|uestion,  most  subject  to  judicial  inter¬ 
pretation  or  congressional  resolution  nndei  constitutional 
norms. 

I  his  range  of  privileged  Presidential  jjowei  is  also 
justified  on  the  general  grounds  of  the  sepaiaiion  of 
powers  doctrine — ^that  is,  Piesidential  discretion  in  the 
area  of  his  Executive  functions  is  complete,  subject  onlv 
to  the  grossest  of  legislative  discipline,  i.e,.  cutting  off 
appropriations  or  impeachment.  In  effect,  carrving  out 
an  Executive  futiccion.  as  long  a.s  it  is  not  ct  iminal.  is 
privileged. 

Manv  tiave  argued  that  the  demands  of  external 
action  and  the  shape  of  historical  events  have — and 
should — favor  such  Presidential  aulhoritv.  Eugene 
Rostow  ct  itici/es  those  sc  holars  who  seek  to  delimit  for¬ 
eign  policy  authority  on  the  basis  of  the  Constitutional 
(amvention.  He  argues  that  thev,  too  readilv 

dismiss  the  fact  that  the  men  who  made  tlie  Constitution 
had  cpiite  another  view  of  its  imperatives  when  tlies 
hecame  Presidents,  Senators,  C.ongressmen,  and  Secre¬ 
taries  ot  State.  I  he  words  and  conduc  t  of  the  Founding 
Fatfieis  in  office  hardiv  support  tlie  simplilied  ancf 
unworldlv  models  we  are  asked  to  accept  as  emhodiments 
ot  the  onlv  1  rue  Faith." 


Foreign  Policy  aiiil  the  F.i’oliitioii  of 
I’resiiletiliol  mid  ('.oiigrexMoiiiil  I’ineers 

Ehe  founders  sevcrelv  qualified  anv  notion  of  Presi¬ 
dential  prerogative  and  rejected  what  would  effectivelv 
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he  an  executive  leservecl  sectoi  iu  foreigu  policy  anci 
national  secniity.  Iheie  were  three  basic  leasoiis 
unclerlving  this  decision: 

(1)  Snell  nnlettered  authoritv  in  the  area  of  foreign 
policy  and  national  secnriiv  could  he  extended  into  the 
domestic  sphere; 

(2)  T  here  was  no  threat  to  American  securitv  so  mas¬ 
sive  or  so  immediate  as  to  require  such  a  surrender  of 
power  to  the  executive;  and 

(3)  The  founders  asserted  the  primacy  of  domestic 
concerns  which,  in  practice,  implied  the  primacy  of  Con¬ 
gress  in  all  political  arrangements. 

I  he  aim  of  our  Canistitution.  therefore,  was  to 
provide  to  the  individual,  whether  alone  or  Joined  with 
others,  the  widest  possible  sphere  within  which  personal 
liberties  and  private  interests  and  values  might  be  pur¬ 
sued.  Our  institutions  were  arranged  and  endowed  with 
power  to  resist  eticroachments  on  the  Republic  and  its  lib¬ 
erties  both  from  external  foe  and  internal  ambitions, 
rhose  conditions  which  favored  this  constitutional  bal¬ 
ance  included  the  unity  of  the  States  composing  the 
Republic,  an  integrated  and  .self-sufficient  economy,  the 
absences  of  a  great  power  threat  on  our  borders,  and  the 
protection  afforded  by  the  oceans.  The  Joining  of  wise 
institutions  atid  favorable  geographies  and  material  con¬ 
ditions  provided  an  unprecedented  opport unity  to  con¬ 
struct  a  government  “of  the  people,  by  the  people,  and 
for  the  people.” 

Moreover,  there  was  widespread  concern  among  the 
founders  that  federal  power  be  limited  in  its  ability  to 
engage  the  United  States  in  foreign  quarrels  or  to  pursue 
ambitions  that  would  alter  the  central  character  of  Amei  i- 
can  society.  It  it  is  inexact  to  portray  US  foreign  policy  in 
our  earlier  years  as  isolationist,  it  is  correct  to  see  that 
policy  as  governed  by  at  least  not  ms  of  nonalignment  and 
by  limitations  on  what  we  might  characterize  as  power 
projection. 
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Both  the  demand*;  ot  expanding  to  our  continental 
dimensions  and  the  desire  to  retain  the  spirit  ol  free  and 
limited  government  in  our  western  territories  forbade 
extensive  ‘'foreign"  (i.e.,  transoceanic)  adventures.  1  hese 
views  undergird  the  suspicions  of  tlie  Jeffersonians  and 
the  jacksonians  about  a  National  Bank,  the  credit  poten¬ 
tial  of  which  could  finance  foreign  engagements  and 
develop  a  vast  naval  capabilitv  that  could  support  these 
engagements.  However,  the  growth  of  our  nation 
eventually  forced  the  world  upon  us. 

The  evolution  of  powers  within  and  between  our 
political  institutions,  the  growth  and  diversification  of  Our 
populations,  the  complexity  of  Our  economy,  the  growing 
egalitarian  spirit,  and  the  pressures  of  the  external  world 
also  contributed  to  the  strengthening  of  our  /cc/cyc/  insti¬ 
tutions  as  we  became  more  internationallv  oriented.  As 
the  European  capitals  became  the  animating  force  of 
their  nations,  so  the  central  power  in  Washington,  DC., 
became  the  engine  ofoiir  Nation.  Social  and  economic,  as 
well  as  political,  agendas  were  determined  and  fixed  in 
the  District  of  Catlumbia  in  ways  that  the  founders  proba¬ 
bly  feared — and  every  crisis  at  last  came  to  center,  if  not 
initiate,  in  our  nation’s  capital. 

This  migration  of  power  has  favored  the  Executive — 
for  the  articulation  of  policy,  the  administration  of  pro¬ 
grams,  the  celebiation  of  the  nation,  and  the  defense  of 
the  Republic  ,  are  prone  to  Executive  dominance.  I  he 
1921  Budget  and  Accounting  Act,  the  creation  of  the 
Executive  Office  of  the  President  in  1939,  the  194b  Full 
Employment  Acts,  the  1947  National  Securitv  Act — all 
are  signposts  on  the  road  to  Presidential  power. 

The  founding  intent  of  the  Republic,  the  bias  of  the 
Constitution,  and  the  counterbalancing  of  men  and  insti¬ 
tutions,  as  the  founders  themselves  understood,  have 
sometimes  braked  this  thrust  toward  Executive  domi¬ 
nance  and  the  Imperial  Republic.  The  results,  however, 
have  not  always  been  productive  of  coherent  policv. 

Congress  is  ever  sensitive  to  its  authority  under  the 
Constitution  and  its  powers  in  relation  to  the  President. 
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1  his  is  as  true  in  foreign  as  in  domestic  policv.  At  the 
same  time,  memhers  of  ('.ongress  are  always  aware  of  the 
soc  ial  ptofile,  values,  and  interests  of  their  constituents.  It 
is  thus  important  that  Congre.ss  he  internallv  organized  so 
as  to  unify  these  constituency  interests  into  a  coherent 
position  and  to  insulate  to  some  degree  the  members 
from  their  constituent  pressures.  Alas,  changes  in  Cion- 
gress  since  at  least  the  mitl-seventies  have  tended  in  the 
opposite  direction  to  the  point  where  that  body  is  extra¬ 
ordinarily  represetitative  in  its  component  parts  and 
remarkably  it  respottsible  in  its  collective  role. 

The  proliieration  of  committees  and  subcommittees 
aticl  then  staffs,  itistitutionali/.ed  special  committees,  and 
itifoi  inal  groups,  together  with  the  erosion  ol  leadership 
influence  atid  seniority,  have  made  it  difficult  for  a  Presi¬ 
dent  of  whatever  party  or  ideological  predisposition  to 
forge  binding  agreements  with  the  Ciongress — save  assent 
to  do  nothing  or  to  cotitinue  automatic  programs  that 
protect  the  position  or  ititerests  of  one  segment  of  the 
electorate  or  another. 

If  all  of  this  is  coupled  with  the  access  points  of  lob- 
byitig  groitps,  the  intrusivetiess  of  television  and  the  use 
for  electioti  and  reelection  of  that  same  medium  with 
money  provided  by  lobbyists  and  PAds,  then  the  poten¬ 
tial  for  gridlock  is  evident.  Moreover,  the  increasing 
demands  and  desire  tor  ('.ongress  to  plav  its  equal  role  in 
the  ('.overnment  have  led  to  a  tremendous  growth  in  staff 
support.  If  information  is  power,  then  ('.ongress  has 
improved  its  capabilities  vis-a-vis  the  VV'hite  House.  The 
consequetice  for  the  polity,  however,  has  been  guerrilla, 
and  at  times  frontal,  warfare  between  these  two  branches 
of  the  (lovertnnent.  If  the  answer  to  the  question  “who's 
in  charge"  has  always  been  difficult  to  discern,  it  is  even 
more  obscure  today. 

It  is  important  to  c|ualify  this  “pointing  with  alarm." 
In  the  organization  of  the  Executive  Office  of  the 
President,  the  White  House  has  improved  its  leadership 
capabilities  through  various  liaison  offices  for  Congress, 
the  lobbyists,  and  the  media,  as  well  as  with  the 
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traditional  links  with  othtn  levels  of  Ciovermnent  and  the 
President’s  partv.  At  times,  when  the  planets  are  projtei  Iv 
aligned  so  that  the  President’s  own  electoral  position,  the 
skill  of  his  staf  f,  the  state  of  the  eeonomv .  the  mood  of 
the  nation,  and  a  sense  of  crisis  are  all  properlv  config¬ 
ured,  the  President  can  move  his  programs  b\  moving 
C'.ongress. 

Nevertheless,  the  propensity  of  (iongi  ess  to  maintain 
its  position  vis-a-vis  the  Executive  is  revealed  bv  (longress 
in  blocking  Presidential  initiatives  and  bv  imposing  legis¬ 
lative  restrictions.  Such  combativeness  normallv  occurs 
after  a  major  crisis  in  wfiich  the  Executive  has  asserted 
broad  powers  (i.e.,  depression,  war,  rebellion)  or  aitei  a 
particularly  inept  exercise  of  Executive  power.  (Congres¬ 
sional  dominance  after  the  Mexican  War.  the  (Civil  War, 
and  World  War  I  might  be  examples.  A  simiUn  period  of 
executive-legislative  antagonism  and  congressional  asser¬ 
tion  began  to  develop  after  World  War  II  but  was  miti¬ 
gated  by  the  exigences  of  the  global  power  vacuum  at  the 
end  of  World  War  II  and  the  on.set  of  the  (Cold  Wat .  I  he 
divisive  atid  unsuccessful  Vietnam  war  and  the  erosion  of 
the  US  economic  position  in  the  world  finally  led  to  a  bit¬ 
ter  struggle  betweeti  the  two  branches  of  the  (iovern- 
ment — a  cotiflict  that  was  at  least  as  much  institutional  as 
partisan. 

This  struggle  occurred  at  a  time  when  vast  social  and 
ethnic  changes  were  taking  place — aiul  in  an  environ¬ 
ment  where  economic  growth  was  slowing  or  inflation 
was  increasing  or  both.  The  political  atmosphere  became 
combative.  Moreover,  many  of  the  issues  associated  with 
the  Vietnam  war,  such  as  civil  rights,  favored  renewed 
attention  to  the  domestic  agenda.  National  events,  along 
with  the  apparent  intractability  of  external  issues,  imjjel- 
led  CCongress  toward  greater  involvement  in  all  policv 
spheres. 

Arguments  that  the  distinction  between  external  and 
internal  politics  cannot  be  clearly  drawn  in  the  contempo¬ 
rary  world  are  beside  the  point.  Whatever  the  interde¬ 
pendence  of  issues  among  differetit  polities,  thev  will  be 
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peiteived  troni  a  national  perspeclivo  and  will  have 
impacts  on  individuals  and  constituencies.  I  lie  ancient 
bias  of  the  Founding  Fathers  toward  congressional  power 
again  favors  congressional  government,  however  well 
organi/ed  or  able  (Congress  is  to  play  that  role. 

(loustilutional  Haltnici'  inid  the  Shape 
of  Fot  eign  FoIh  \ 

The  evidence  for  what  the  Executive  would  see  as 
the  intrusion  of  the  legislative  branch  into  both  the  defi- 
nitiott  and  conduct  of  foreign  policy  has  been  visible  since 
the  late  sixties;  The  Senate-adopted  “National  Tommit- 
ments  Resolution”  in  (une  1969,  the  1971  amendment  to 
the  Special  Foreign  Assistance  Act  withholditig  funds  for 
US  operations  in  Cambodia,  the  congressional  restriction 
in  August  1973  on  future  US  force  deployments  in  Indo- 
(diina,  the  Clark  Amendment  restricting  assistance  to  the 
rebels  in  Angola,  the  restrictions  imposed  on  US  police 
vis-a-vis  Greece,  Turkey,  Israel,  and  the  Arab  states, 
strictures  on  US  trade  with  the  Soviets,  the  establishment 
of  Senate  and  House  Select  (atmmittees  on  Intelligence, 
the  1972  War  Powers  Resolution,  and  so  forth.  All  of 
these  legislative  engagements  came  under  the  Nixon  and 
Ford  administrations  at  the  .>L  u.lk  war  but 

the  trend  continued — most  dramaticallv  under  Carter 
with  the  failure  to  ratify  the  SAL  E  II  accord  and  under 
Reagan  with  the  restrictions  on  sales  of  arms  or  aid  to  the 
Saudis,  the  Jordanians,  and  the  Contras. 

Although  it  appeared  in  the  early  Reagan  \ears  that 
Presidential  preeminence  in  foreign  policy  was  being 
reestablished,  the  unease  over  the  administration's  pol¬ 
icies  in  Lebanon,  in  Central  America,  and  on  SDI  and 
arms  control  was  translated  into  active  hostility  by  the 
Iran-contra  affair.  The  evidence  that  the  administration 
had  sought  to  circumvent  congressional  strictures  and 
had  misled  the  various  committees  charged  with  foreign 
policy  and  intelligence  oversight,  coupled  with  what 
appeared  to  be  the  disarray  in  the  administration  itself, 
triggered  once  again  much  of  the  animus  associated  with 
the  Vietnam  era. 
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Congn-ss  maiiileslfd  in  a  host  of  ua\s  its  hostilitv  to 
Reagan's  polit  ies  and  its  intent  on  shaping  L  S  toieign 
and  national  seeuritv  poliev.  The  Senate  attaehed  an 
ainendinent  to  the  tlefense  spending  bill  for  the  19SS  fis¬ 
cal  \ear  iet|niiing  the  I’icsident  to  abide  bv  the  limits  on 
nut  leal  u  ea|)ons  set  in  the  unratif  ietl  1979  Sti  ategie 
Anns  i. imitations  l  ieatv  anti  barred  the  President  from 
eondnt  ting  spate  tests  on  the  “Star  Wars  ’  missile  tlefense 
s\  stem.  Sitle-stejtping  a  direet  eonf iontation  over  the  eon- 
stitntitmalitv  of  the  application  of  the  War  Powers  Resttlu- 
lion  to  the  Peisian  Clidf  operation.  Senators  Bvrd  and 
Warnet  intiodueed  a  resolution  as  a  kind  of  inoral  equiv¬ 
alent  [)rt)\  ifling  that  60  days  from  the  fxis.saire  of  the  resolu¬ 
tion,  the  Senate  xeonid  eonsider  lehat  to  do  about  the  Persian 
(jiilf.  Bv  arguing  that  the  administration  has  no  national 
sirategv  and  no  toherent  program  for  joint  planning  and 
opeialions,  the  (Congress  sought  to  impose  both  strategv 
and  jointness  with  a  vision  which,  if  anvthing.  was  less 
toherent  than  that  expressed  bv  the  administration.  In 
less  august  but  no  less  svmbolicallv  charged  areas,  the 
(Congress  also  intervened  in  areas  of  military  decorum 
aiitl  tliscipline  bv  allowing  Service  members  to  wear 
visible  leligious  articles  while  in  unift)rm. 

Whatever  the  substantive  difference  between  Water¬ 
gate  anti  the  Iran-contra  affair  and  whatevei  the  ultimate 
tlef  iuition  of  both  issues  in  terms  of  criminal  law .  both 
coidrontations  were  shaped  In  the  institutional  struggle 
over  Presitleiuial  pierogatives  in  foieign  poliev  anti  the 
constitutional  balance.  Both  affairs  provided  the  occasion 
lot  int|uii  V  into  the  authority  of  the  respective  branches 
and  the  constitutional  provisittns  governing  their 
relations. 

The  tonflitt  between  President  and  C^ongress  in  the 
area  of  external  affairs  has  been  in  the  public  perception 
as  unetlifving  as  the  conflict  over  apprt)ache.s  to  the 
national  debt.  But  one  thing  should  be  clear:  the  country 
cannot  be  governed  in  foreign  policy  without  the  concur- 
lence  of  the  President  and  Ciongress.  Ibtder  current  con¬ 
ditions  this  is  goitig  to  lequire  substantial  changes 
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iiisiiuitioii;ill\ ,  pro(  cdutalK — atui  iiitclka  tuall\ — in  l)olh 
l)raiulies — and  |)ossil)l\  in  ilic  \cr\  (haratlti  of  I  S 
l()i't‘it(n  |iolic  \ . 

It  connotes  too  nine  It  to  dese  i  ibe  the’  .\inci  ic  an  role- 
in  foieign  allaiis  since  World  VVai  II  as  that  ol  an  “ImiJe- 
rial  Republic  ,  "  as  the  I'renc  li  sc  holai  ,  Ra\  monel  Aron, 
did.  He  was  relei  i  int>;  to  the  decisive  chai  ac  ter  ol  .Ameri¬ 
can  powet  in  shapinir  a  global  politic  and  ilie  supreme 
power  ol  its  decision  in  aliecting  the  geostrategic  and 
economic  c  harac  ter  ol  its  external  alignments.  V\'betliei 
this  desciiption  was  entirely  accurate  oi  renitiins  acc  inate 
today,  there  is  no  cpiestion  that  the  I'niied  States  lias 
phiyecl  a  grc^al  powet  role  far  beyond  what  many  of  the 
founders  ex[)ec  ted  or  wished. 

In  other  tenns,  we  might  characieri/e  the  I  S  role  as 
that  of  a  "regiiLitory  state,"  the  classic  position  of  a  gre.il 
power  seeking  to  construct  and  maintain  it  centr.il  geo¬ 
strategic'  balatice  while  ady;mcing  its  inteiesis  in  a  world 
divided  ;imong  many  states  and  |)oliti(al  movements. 
C'-oalition  hnilding.  aid  ;md  titide  piograms.  arms  sales, 
periodic  ititerxention  or  pnnitive  strikes,  connterbalaiu - 
ing  regional  adversaries — these  polities  of  containment 
and  powet  managetneni.  while  relaticelv  new  to  the 
United  States,  ate  not  without  antecedents. 

It  is  the  complexity  of  such  .1  polic  y  within  an  inter¬ 
national  system  charac teri/ed  bv  anarchy,  ri\al  ambitions, 
teifoiism,  wais.  and  contending  values  th.it  led  connnen- 
tatoi  s  sue  h  as  Lot  ke  and  Blat  kslone  to  tissei  t  the  nec  essitc 
of  Rxeccilive  jneiogatiye.  However,  the  flexibility  and 
iipparentlv  conlradic  tot  v  lines  of  I’l  esidential  polic  y  in 
such  an  envirotiment  ate  iintithetical  to  the  legislative 
charactei  tlnit  lends  lowaicl  jntblic  disconise  and  legal 
f OI  imilations.  For  this  reason  the  mot  e  extensive  ;ind 
multi-dimensional  the  American  role  in  external  itfftiirs, 
the  mote  likely  that  the  l’ic*sident,  whatever  |)oint  of  view 
he  adopted  before  assuming  tlie  Kxec  utive  Oflic  e.  will  be 
tempted  to  circitinvenl,  if  not  subveit,  congressional 
directions  and  restrictions,  (hven  the  natute  of  our  con¬ 
stitutional  order  and  the  animating  spirit  of  Out  Republic, 
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I’l (.'sidc'iils  should  lit  Ic.isl  (oiil.iiii  these  senlinients.  On 
the  other  hand,  t ()ni>i essiueit  must  uuderstaud  that  the 
manner  in  whieh  thev  do  l)nsiness  tends  to  dii\e  Ihesi- 
denls  to  hvpass  them,  less  hetatise  ot  personal  ambition 
or  eriminal  intent  than  betanse  oi  ibe  irnstration  in 
desi truing  a  polit  v  both  eoheient  ;ind  lesponsive  to  an 
ineohereni  uoild. 

There  are  a  nnml)ei  of  things  that  can  be  done  to 
ease,  il  not  resohe.  the  tension.  On  the  executive  side,  the 
President  must  understand  llnit  the  same  degree  ot 
White  House  lobbving  that  goes  into  pushing  his  domes¬ 
tic  iigenda  must  be  exei  ted  in  lot  eign  police.  The  forging 
and  letorging  oi  coalitions.  trade-oHs.  and  bargaining 
are  as  ap|tlicable  to  the  mttking  ot  toreign  police  as  ot 
domestic  police.  Most  recent  Piesittents  have  acted  in  this 
uae,  but  this  aciixite  .seems  never  as  sharpie  understood, 
perhaps  because  ot  the  inaccurate  retrain  that  politics 
stops  at  the  water's  edge.  I  heie  sliaiild  be  some  solidite  in 
our  toreign  polit  \  orientation,  but  given  the  shattering  ot 
the  natiotial  seenrite  tonsensns  dining  the  Xdetn.nn 
peiiod.  this  solidite  will  onle  emeige  and  lie  sustained 
within  a  vigorous  political  process.  Moreover,  persistent 
deteit  \is-a-\is  Ciongress  be  the  membeis  ot  the  executive 
brauth  will  not  oiilv  abort  Kxecuiiee  initiatives  but  will 
delav  indetiniK'lv  the  reestablishment  o)  plain  and  gen- 
eial  truths"  about  the  Repulilit’s  lole  in  world  attairs. 

On  the  other  hand,  the  wavs  of  (.ougress  are  not 
paiticulailv  coudiuiee  to  either  advice  or  (onsent.  It  a 
change  o!  attitude  and  leadership  stele  is  re(|uired  ot  the 
Kxecutiee,  (.ougiess  mae  need  more  substantial  structural 
alteiation.  A  dramaiit  redmtion  and  consolidation  of 
comtnittees  atid  suix ommittees,  an  iiuiease  in  the 
authoi  ite  ot  the  v  <mgressional  leatiei  slhp.  a  willingness  to 
apfnove  multiveai  budgets  and  to  retrain  from  rollei- 
coaster  fin.nuing  ot  the  national  detense  and  external 
jirogi  ams.  an  acceptam  e  ol  the  role  ol  a  deliberative 
bode  ptoeiding  general  guidame  rather  than  an  altei- 
naliee  exet  iitiee  bt  am  h — these  ate  bitt  a  tew  oi  the 
directiotis  in  which  (Congress  mae  desirable  move. 
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Even  more  controversial,  Clongress  must  find  mecha¬ 
nisms  to  influence  the  Executive  short  of  legislative  enact¬ 
ments.  The  struggle  over  policy  can  best  be  defined  in 
terms  of  wise  or  stupid,  effective  or  ineffective,  but  US 
interests  are  hardly  advanced  w'hen  the  issues  are  stated 
in  the  language  of  criminal  law.  It  must  be  admitted, 
however,  that,  if  C'.ongress  often  seems  to  drive  the 
President  to  bypass  it.  Presidential  circumvention  forces 
the  Congress  toward  more  extensive,  legislated  restric¬ 
tions.  If  this  vicious  cycle  is  not  broken,  both  the  honor 
and  effectiveness  of  US  foreign  policy  will  suffer. 

Any  advice  on  improving  Presidential- "ongressional 
cooperation  will  never  hit  the  mark  if  there  is  a  funda¬ 
mental  divergence  among  our  political  leaders  on  the 
meaning  of  American  power  and  its  role  in  the  world. 
The  consequence  of  such  a  division  will  be  either 
persistent  attempts  by  one  branch  to  pursue  policies  apart 
from  a  consensus  or  the  inability  to  ever  pursue  any 
policy  at  all. 
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PART  II 

THE  EVOLUTION  OF  THE  PRESIDENCY 


RESIDENTIAL  POWERS 
AND  NATIONAL 
SECURITY 


By  LARRY  BERMAN 
Uiiiversitv  of  California,  Davis 


Ours  is  a  government  of  checks  and  balances,  of  shared  power 
and  responsihdih.  The  Tonslitution  places  the  President  and  the 
Congress  in  dynamic  tension.  They  both  cooperate  and  compete  in 
the  making  of  national  policy.  National  security  is  no  exception. 

— The  Tower  Commission  Report 


Thk  issuf.s  emer(;in(.;  from  the  Iran-contra  inquiry 
involved  the  constitutional  framers’  views  about  human 
nature,  governmental  power,  and  republicanism.  The  constitu¬ 
tional  framers  of  1787  represented  a  generation  that  had 
suffered  the  consequences  of  concentrated  power  used 
for  tyrannical  purposes.  Individual  liberty  could  not  exist 
if  legislative  and  Executive  powers  were  united  in  the 
same  person  or  governmental  body.  The  new  institu¬ 
tional  relationships  were  devised  to  diffuse  tyranny  in  any 
form — legislative,  judicial,  or  executive.  In  Federalist.  No. 
47,  James  Madi.son  warned  that  “the  accumulation  of  all 
powers  legislative,  executive,  and  judiciary,  in  the  same 
hands,  whether  of  one,  a  few,  or  many  and  whether 
hereditary,  self-appointed,  or  elective,  may  justly  be  pro¬ 
nounced  the  very  definition  of  tyranny.”  The  constitu¬ 
tional  framers  sought  a  balance  between  grants  of 
governmental  power  and  guarantees  of  individual  liberty. 
How  could  they  create  a  government  strong  enough  to 
govern  the  new  nation  but  sufficiently  restrained  not  to 
infringe  on  individual  liberties?  How  could  they  devise 
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inechaiiisiiis  for  legislative  or  executive  initiative  in  policy 
and  administration  while  avoiding  tvraiinical  excess? 

By  separating  itistitiitions  and  requiring  key  powers 
to  be  shared,  the  constitutional  framers  det  l  eased  the 
opportunity  for  power  to  be  usetl  oppressively.  I  his  sepa¬ 
ration  allowed  the  framers  of  the  Constitution  to  create  a 
government  that  accomplished  the  reconciliation  of 
republicanism  and  liberty.  This  Madisonian  solution 
involveci  connecting  and  blending  the  branches,  giving  to 
each  a  constitutional  control  over  the  others.  The  blue¬ 
print  divided  federal  and  state  responsibilities  as  well  as 
executive,  legislative,  and  judicial  functions;  further 
divided  the  Legislature  into  Senate  and  House  with  sepa¬ 
rate  sources  of  selection;  staggered  terms  in  the  Senate; 
and  devised  an  electoral  college  to  choose  the  President. 
After  separating  the  branches  of  government  and  the 
sources  of  selection,  the  constitutional  framers  added  a 
series  of  checks  to  balance  against  the  potential  tyranny 
of  any  branch.  In  their  final  act  of  creativity,  the  constitu¬ 
tional  framers  required  that  these  separated  branches  be 
dependent  on  one  another  in  the  piocess  of  formulating 
majoritarian  policies. 

The  Bireulennial  (h)ntexl 

America’s  constitutional  blueprint  for  a  government 
of  balance  now  has  become  a  distinctly  Presidential  gaver- 
rnenl,  sustained  by  popular  expectations  that  strong  Presi¬ 
dential  leadership  should  solve  national  problems.  The 
framers  of  the  Constitution  recognized  that  f  uture  expe¬ 
rience  would  change  the  power  relationships  delineated 
in  and  among  the  divisions;  however,  they  intended  that 
power  would  check  power,  but  the  Supreme  (iourt  has 
generally  upheld  Presidents  when  they  exceeded  strict 
constitutional  limits.  And  Congress,  not  necessarilv  the 
Constitution,  helped  to  make  the  President  primes  inter 
pares. 

The  irony  of  the  constitutional  framers'  bluepritit 
rests  in  the  fact  that  the  legislative  branch  ceded  the  Pres¬ 
ident  broad-based  responsibilities  and  agreed  to  an 
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ntstitiitiotuilized  Presidency  for  administering  added 
obligations.  Thus,  the  cumulative  effect  of  Supreme 
Court  and  congressional  actions  has  been  to  create  a 
dominant  Presidency. 

From  the  constitutional  framers’  perspective  the  very 
notion  of  Presidential  leadership  of  the  political  system 
was  anathema  to  the  preservation  of  liberty  and  balance 
between  the  branches.  I'he  framers  of  the  Constitution 
would  be  puzzled  bv  the  scope  and  complexity  of  prob¬ 
lems  that  only  the  President,  in  his  capacity  as  “The  (iov- 
ernment,  ”  is  expected  to  solve. 

Events  surrounding  the  Iran-contra  affair  lead  us  to 
ask  whether  our  institutional  designs  inherently  foster 
confrontation.  Is  our  constitutional  blueprint  adequate 
for  governing?  Can  we  identify  institutional  modifications 
to  improve  government  performance? 

Fhe  f  ramers  of  the  Constitution  sought  and  encour¬ 
aged  dissetit  between  the  separated  branches.  Yet,  they 
could  not  anticipate  that  a  divided  government  would  be 
characterized  bv  a  legislative  branch  controlled  by  one 
party  and  the  executive  bv  another.  The  1984  Presiden¬ 
tial  election  epitomized  the  lack  of  linkage  between  the 
act  of  voting  for  President  and  the  formation  of  a  govern¬ 
ment  to  carrv  out  that  President’s  program.  President 
Reagan  amassed  525  of  the  538  electoral  votes,  but  the 
House  remained  Democratic,  253-182.  Just  what  type  of 
mandate  could  Ronald  Reagan  claim  from  “the  people?” 
Had  the  American  people  intended  for  Congress  to 
check  the  foreign  policy  program  of  a  personally  popular 
President? 

Dif  f  usion  in  policy-making  responsibility  under  sepa¬ 
rated  institutions  has  led  to  confusion  in  voters’  minds  on 
whom  to  hold  accountable  for  governmental  deadlock — 
since  neither  Congre.ss  nor  the  President  constitute  “  Fhe 
(iovernment,”  just  part  of  it.'  Separated  institutions  and 
divided  government  also  confront  the  exaggerated  expec¬ 
tations  American  citizens  hold  for  their  President.  Gone 
are  the  days  when  Calvin  (a)olidge  could  identify  his 
greatest  accomplishment  as  “minding  my  own  business.” 
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The  health  of  the  nation  is  now  seen  as  best  protec  ted  in 
the  hands  of  a  strong  President,  not  Catngress.  A  great 
irony  of  this  country’s  constitutional  heritage  has  been 
that  successful  Presidents  crossed  constitutional  bound¬ 
aries  to  expand  the  power  and  reach  of  their  of  fice  at  the 
expense  of  Congress  and  the  Supreme  Court. 

Iran-contra  events  demonstrated  that  the  environ¬ 
ment  in  which  the  President  operates  provides  few  stable 
relationships  for  achieving  political  success.  Witnesses  tes¬ 
tifying  before  the  congressional  committee  investigating 
the  Iran-contra  activities  cited  congressional  resurgence  as 
diluting  Executive  responsibility  in  foreign  affairs — 
thereby  justifying  the  privatization  of  f  oreign  policy.  They 
alleged  that  Cooper-Church  (1971),  the  War  Powers  Res¬ 
olution  (1973),  the  Jackson-Vanik  amendment  (1974),  the 
Clark  amendment  (1976),  the  Intelligence  Oversight  Act 
(1980)  and  the  Boland  amendment(s)  constituted 
congressional  usurpation  of  Executive  power. - 

The  continuing  tension  between  superpowers  has 
created  a  permanent  Cold  War  climate;  American  inter¬ 
ests  are  generally  viewed  as  best  represented  by  the  Presi¬ 
dent.  Yet,  the  gap  widens  between  the  President's 
responsibility  and  his  constitutional  capability,  between 
promise  and  performance.  Presidents  are  driven  by  an 
electoral  calendar  to  “get  their  way.”  Professor  Hugh 
Heclo  has  identified  this  as  an  “illusion”  of  Pi  esidential 
government.^  Only  the  President  can  assume  respon¬ 
sibility  for  making  government  work,  yet,  for  all  of  his 
political  responsibility,  the  President  is  still  in  a  vulnerable 
constitutional  position. 

han-Contra  A  rguments 

The  Iran-contra  hearings  raised  familiar  questions 
on  how  democracies  in  “a  dangerous  world”  are  to  carry 
out  foreign  policy.  We  do  not  want  a  king,  nor  do  we 
want  535  Bismarcks.  The  hearings  revealed  that  the  tra¬ 
ditional  modes  of  checks  and  balances  were  circumvented 
by  anonymous  members  of  the  “enterprise.  "  C^abinet 
officers  who  had  been  confirmed  under  checks  and  bal¬ 
ances  were  not  trusted  by  members  of  the  enterprise. 
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Instead,  a  private  network  of  skilled  operators  set  out  to 
redirect  American  foreign  policy  on  a  course  which  con¬ 
tradicted  the  laws  of  the  United  States.  Lieutenant  Colo¬ 
nel  North  told  the  congressional  committee,  “I  think  it  is 
very  important  for  the  American  people  to  understand 
that  this  is  a  dangerous  world,  we  live  at  risk  and  this  Nation 
is  at  risk  in  a  dangerous  world  ...”  Richard  Secord  told  the 
committee,  “I  mean,  this  is  a  dangerous  world  we  live  in 
today.”  Admiral  Poindexter  insisted,  “we  live  in  a  very 

imperfect  world _ The  stakes  are  simply  too  high  tor  us 

not  to  take  actions.” 

However  imperfect  and  dangerous  the  world,  is  it 
really  any  more  dangerous  or  unstable  than  the  hostile 
environment  that  confronted  our  55  constitutional 
framers  in  1787?  In  Federalist,  No.  75.  the  strongest  advo¬ 
cate  of  executive  energy,  Alexander  Hamilton,  wrote, 
“the  history  of  human  conduct  does  not  warrant  that 
exalted  opinion  of  human  virtue  which  would  make  it 
wise  in  a  nation  to  commit  interests  of  so  delicate  and 
momentous  a  kind  as  those  which  concern  its  intercourse 
with  the  rest  of  the  world  to  the  sole  disposal  of  the  mag¬ 
istrate,  created  and  circumstanced,  as  would  be  a  presi¬ 
dent  of  the  United  States.” 

James  Wilson,  generally  recognized  as  the  foremost 
legal  scholar  at  the  convention,  provided  an  insightful 
summary  of  his  view  of  constitutional  allocations:  “The 
power  of  declaring  war,  and  the  other  powers  naturally 
connected  with  it,  are  vested  in  Congress,  fo  provide  and 
maintain  a  navy — to  make  rules  for  its  government — to 
grant  letters  of  marque  and  reprisal — to  make  rules  for 
their  regulation — to  provide  for  organizing  . . .  the  militia 
and  for  calling  forth  in  the  service  of  the  Union — all 
these  are  powers  naturally  connected  with  the  power  of 
declaring  war.  All  these  powers,  therefore,  are  vested  in 
Congress.” 


Executive  Power 

Members  of  Congress  often  tell  a  bedtime  storv 
about  the  origins  of  government  to  their  sleepy-eved 
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children.  The  story  goes  something  like  this:  Once  upon 
a  time  there  was  a  powerful  king  who  lived  in  a  forest. 
But  having  all  of  this  power  bored  him  and  he  decided  to 
give  some  to  his  followers,  w  ho  eventually  became  judges 
and  legislators.  But  “the  indefinite  residuum,  called 
‘Executive  power,’  he  kept  to  himself.”  ‘ 

The  linkage  of  Executive  power  and  purpose  has  not 
always  yielded  neat  solutions.  Virtually  every  justification 
for  Executive  energy  in  national  security  involves  one’s 
world  view  and  policy  preferences.  This  constitutional 
“wild  card”  has  allowed  the  President  to  go  beyond  what 
is  narrowly  described  in  the  Tonstitution  when  conditions 
call  for  extraordinary  action  or  when  in  the  President’s 
judgment  such  action  is  necessarv,  although  President 
Nixon  boldly  went  where  no  predecessor  had  dared  in 
declaring,  “when  the  President  does  it,  that  means  it  is 
not  illegal.”'’ 

Thomas  Jefferson  wrote  to  John  Colvin  in  1810  that 
“a  strict  observation  of  the  written  laws  is  doubtless  one  of 
the  higher  duties  of  a  good  officer,  but  it  is  not  the  high¬ 
est.  The  law  of  necessity,  of  self-preservation,  of  saving 
our  country  when  in  danger,  are  of  higher  obligation.  To 
lose  our  country  by  a  scrupulous  adherence  to  w  ritten  law 
would  be  to  lose  the  law  itself,  with  life,  liberty,  property 
. . .  thus,  sacrificing  the  end  to  the  means."''  Phis  “doctrine  of 
necessity”  received  its  most  explicit  formulation  in  a  letter 
from  President  Lincoln  to  Albert  Hodges: 

I  did  understand,  however,  that  my  oath  to  preserve  the 
Constitution  to  the  best  of  my  ability,  imposed  upon  me 
the  duty  of  preserving,  by  every  indispensable  means,  that 
government — that  nation — of  which  that  Cionstitution  was 
the  organic  law.  VV'as  it  possible  to  lose  the  nation,  and  vet 
preserve  the  (^onslituiion?  By  general  law  ,  life  and  limb 
must  be  protected;  yet  often  a  limb  must  be  amputated  to 
.save  a  life;  but  a  life  is  never  wisely  given  to  save  a  limb.  I 
felt  that  measures,  otherwise  unconstitutional,  might 
become  lawful,  by  becoming  indispensable  to  the  preser¬ 
vation  of  the  nation.  Right  or  wrong.  1  assumed  this 
ground,  and  now  avow  it.  I  could  not  feel  that,  to  the  best 
of  my  ability,  I  bad  even  tried  to  preserve  the 
Cionstitution.  if,  to  save  slavei  v,  or  anv  minor  matter,  I 
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should  permit  the  wreck  of  gos ernmeiit,  couiiti  v.  and 
(Constitution  altogether.' 

Washington  was  the  first  Fresitlent  to  claim  an  inher¬ 
ent  Executive  power,  and  his  presence  at  the  Constitu¬ 
tional  Convention  might  imply  that  the  framers  of  the 
Constitution  anticipated  the  contingencies  under  which 
such  claims  could  be  made.  Wheti  war  broke  out  in 
Europe  on  April  22,  179;E  Washittgton  issued  a  procla¬ 
mation  declaritig  the  United  States  neutral  in  the  British- 
French  war.  Washington's  decision  inf  uriated  pro-French 
Americans,  led  bv  f  honias  Jefferson  and  James  Madison. 
On  what  constitutional  grounds  did  Washington  act?"  Did 
the  neutrality  proclamation  infringe  on  the  legislature  s 
right  to  declare  war?'  How  could  Congress  declare  a  wai 
if  neutralitv  had  been  piejudged?  This  question  became 
the  focus  of  an  intriguing  political  exthange  between 
Alexander  Hamilton,  representing  pro-Biitish  .Americans 
(using  the  pseudonvm  Pacificus).  and  James  Madise.: 
(writing  utider  the  ttame  Hefvidius).  Hamilton  argued 
that  as  holder  of  an  Executive  power,  the  President  was 
justified  in  issuing  the  proclamation;  “  The  general  doc¬ 
trine  of  the  constitution  then  is,  that  the  executive  power 
of  the  nation  is  vested  in  the  President:  subject  only  to  the 
exceptions  anci  qualifications,  which  are  expressed  in  the 

instrument _ It  is  the  province  and  duty  of  the  exerntn’C  to 

preserve  to  the  nation  the  blessings  of  peace. " 

When  Madison,  the  father  of  the  Constitutional  (Con¬ 
vention,  took  up  his  pen,  he  argued  that  onlv  “foreigners 
and  degenerate  citizens  among  us,  who  hate  our  Republi¬ 
can  government,  ’  could  believe  that  an  irdierent  Executive 
power  existed.  Such  a  claim,  Madison  leasoned,  was  no 
different  from  the  dreaded  roval  prerogatives  exercised 
by  the  Kitig  in  England.  Moreover.  (Congress  and  onlv 
Congress,  by  virtue  of  its  constitutional  power  to  declare 
war,  could  make  foreign  policy.  1  he  President  was  to 
serve  as  the  Executive  instrument  for  (Congress'  will.  The 
immediate  result  of  the  Pacificus-Helvidius  exchange  was 
congressional  passage  of  the  Neutralitv  .Act,  following 
which  Washington  admitted  he  had  prejudged  the  issue. 
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The  claim  to  inherent  Executive  power  is  usually  based 
on  the  President’s  own  judgment  of  a  crisis  or  emergency. 
For  paranoid  Presidents  this  may  cause  problen"  >  in  con¬ 
stitutional  balance.  Does  the  President  possess  an  inher¬ 
ent  power  to  break  into  Daniel  Ellsberg’s  psychiatrist’s 
office  because  he  or  his  political  lieutenants  determine 
that  national  security  is  involved?  Does  the  President  have 
an  inherent  power  to  place  phone  taps  on  administration 
personnel  who  are  suspected  of  leaking  information  to 
the  press?  Nixon  admitted  that  even  though  he  could  see 
no  military  comparison  between  the  Civil  War  and  Viet¬ 
nam,  “this  nation  was  torn  apart  in  an  ideological  way  bv 
the  war  in  Vietnam,  as  much  as  the  Civil  War  tore  apart 
the  nation  when  Lincoln  was  president.’’ 

Nixon  reasoned  that  as  holder  of  the  Executive 
power,  a  President  can  go  beyond  his  enumerated  powers 
and  take  whatever  steps  are  necessary  to  preserve  the 
country’s  security,  even  if  his  actions  might  be  unconstitu¬ 
tional.  This  reasoning  worked  for  Lincoln  during  the 
Civil  War  but  could  not  pass  muster  during  Watergate. 
During  a  televised  interview  with  David  Frost,  Nixon  was 
asked,  “Is  there  anything  in  the  Constitution  or  the  Bill  of 
Rights  that  suggests  the  President  is  that  far  of  a  sov¬ 
ereign,  that  far  above  the  law?’’  Nixon  responded,  “No, 
there  isn’t.  There’s  nothing  specific  that  the  Constitution 
contemplates  in  that  respect —  In  wartime,  a  President 
does  have  extraordinary  powers  which  would  make  acts 
that  would  otherwise  be  unlawful,  lawful  if  undertaken 
for  the  purpose  of  preserving  the  nation  and  the  Consti¬ 
tution —  ’’  For  Nixon,  domestic  political  dissent  was 
defined  as  a  state  of  war  that  Justified  illegal  wiretaps, 
surveillance,  and  break-ins. 

When  Fawn  Hall  and  Oliver  North  made  the  same 
case  for  the  doctrine  of  necessity,  it  gave  additional  mean¬ 
ing  to  W.I.  Thomas’  theory,  “if  men  define  situations  as 
real  they  are  real  in  their  consequences."  Notice  that  Hall 
said  "sometimes  you  just  have  to  go  above  the  written 
law.”  The  entire  enterprise  was  an  exercise  in  extra¬ 
constitutional  activity.  Sitting  in  an  NSC  or  White  House 
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office  and  serving  the  President  made  everything  seem 
right — including  shredding  documents  being  sought  bv 
the  Justice  Department.  This  also  created  the  familiar 
mea  culpa,  “our  hearts  were  in  the  right  place — even  if 
laws  were  broken.”  After  all.  hadn’t  Lincoln  and  F.D.R. 
made  the  same  case!  True  believers  in  the  Reagan  White 
House,  mostly  military  men,  claimed  that  American 
democrac  y  was  wrong  on  policy  grounds.  North 
observed  in  his  memorable  jab  at  (Congress,  “it  is  the  (Con¬ 
gress  which  is  to  blame  in  the  Nicaraguan  freedom 
fighter  matter.  Plain  and  simple,  you  are  to  blame 
because  of  the  fickle,  vacillating,  unpredictable,  on-again, 
off-again  policy  toward  the  Nicaraguan  democratic  re¬ 
sistance — the  Contras.”  The  appropriate  response  was 
provided  by  (Congressman  Lee  Hamilton.  “A  democratic 
government  as  I  understand  it,  is  not  a  solution,  but  a 
way  of  seeking  solutions.  It  is  not  a  government  devoted 
to  a  particular  policy  objective,  but  a  form  of  government 
which  specifies  the  means  and  methods  of  achieving 
objectives —  If  we  support  that  process  to  bring  about 
a  desired  end — no  matter  how  strongly  we  mav  believe 
in  that  end — we  have  weakened  our  countrv,  not 
strengthened  it.” 

Privatization  of  foreign  policy  undermines  democ¬ 
racy  and  ultimately  defeats  policy.  The  Iran-contra 
inquiry  revealed  little  accountability  for  covert  opera¬ 
tions,  much  deception  of  (Congress  and  the  American 
people,  a  disregard  for  checks  and  balances  as  well  as  the 
rule  of  law  (however  often  (Congress  may  have  changed 
that  law),  a  reliance  on  private  citizens  to  execute  secret 
policy,  and  White  House  staffing  arrangements  that  iso¬ 
lated  the  President  while  protecting  him  with  a  cloak  of 
deniability.  As  Secretary  Shultz  told  the  congressional 
committee,  “I  don’t  think  desirable  ends  justify  means  of 
lying,  deceiving,  of  doing  things  that  are  outsiefe  our 
constitutional  process.” 

Witnesses  before  the  congressional  inquiry  explained 
that  the  ends — the  Reagan  doctrine  of  supporting  anti¬ 
communist  insurgencies  in  which,  by  definition,  our 
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iiiitional  .sf(  urii\  was  imolxt-d.  jiislilicd  tlif  nnntis — In  ihis 
cast',  tocfii  W'liilt'  iloiisf  opt  rat  ions.  Kin"  to  ( ion, t*  less, 
anti  even  w iildioltliii"  inloimation  liom  ihf  Pitsidfiii  i)\ 
Admiral  Poindt'Xit'i  in  ordtT  to  "naranlt'f  thf  Krtsidcnl's 
deniabilitv. 


U  Ihi  yd///'  ///(■  Sliiji  nj  SItili  ^ 

l  ilt'  dixt'ision  ol  Innds  was  |Mt'mist'd  on  the  hclict 
that  the  Ihesident,  not  (lon"iess  and  (titaiiiK  not  the 
State  Depai  tment  Itiii  eant  i  at  \ ,  has  i  t'sponsihililx  lot 
national  sec  iiiitt.  But  the  dixeision  ol  Innds  siihxeitt'd 
t'\en  this  |)it'inist'.  Admiial  Poindextet  s  PROI  '  note  to 
the  \S(]  stall  leported.  ■‘the  latt  lemains  that  the  Piesi- 
dent  is  ready  to  eoniront  the  (iont>ress  on  the  c oii'iltii- 
tional  <|iit'stion  ol  wiio  controls  lot  ei, i’ll  polic  e  ."  Indeed. 
President  Reagan  shonid  have-  done  jnst  that!  I'oi  reasons 
whic  h  [)n//le  his  staitnt  best  snpporlet  s.  the  Pi  esident 
tailed  to  bring  his  case  to  .1  nation. il  debate  on  how  Sand- 
inista  title  in  Nicaragua  po.sed  .1  seiions  long-term  thre.it 
to  the  secitritv  ol  the  rnited  States,'^  I  he  two  major  par¬ 
ties  ol  this  connti  v  might  have  then  ballled  politicalK 
about  what  constitutes  and  delines  nation. il  sec  inite.  Is 
aid  to  the  eonti  as  an  .let  ol  collc'c  li\e  sell-dc'lensc'  on  the 
|)art  ol  the  I  nited  States  and  other  (ientr.il  .\meiican 
coitntries  against  Nicaia.gnan  aggiession.  or  .1  violation  of 
Nic  ai  aguaii  sovei  eigiit  vr  Does  Kxc'c  nl  ive  enc'i  gv  extend 
to  (!IA  ttaining,  .inning,  and  rm.mcing  ol  the  conir.is?  Is 
selling  aiins  to  lian  and  diveiting  the'  prolits  to  the 
cotilias  in  the  national  interest  or  even  .1  legitimate 
Kxec  iitive  ac  tiv  ity?  (!.in  .ic  com mod.it ion  on  national 
sectiritv  intetests  be  loigc'd? 

.\dmital  Poindexter,  able  to  .11 1  .ilone,  lell  Wash¬ 
ington  with  '  head  held  high."  saving.  "I  ii.ivi'  done  mv 
vet  v  best  to  promote  the  long-iei  in  .md  sec  iii  ilv  intc  rc'sts 
of  the  I'nited  .St. ties.  "  But  doesn't  the'  (iongress  ol  the 
l  iiited  States  have  .1  (ionstitution.il  respoiisibilitv  to 
participate  in  deriniiig  these  sc'ctiritv  intc'icsts  withoni 
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having  its  patiiotism  or  motives  impugned?  Is  withhold¬ 
ing  inlormation  trom  (iongiess  jnstilied  witliin  the 
eotitext  of  a  national  interest? 

One  pretnise  is  tiiat  (ongi essional  reassertion  over 
politv  intis  eontrarv  to  the  jjoptilar  desire  lor  a 
(jitalitativelv  better  and  safer  world.  Oongress  responds, 
oversees,  and  t  het  ks,  hut  Oongress  eannol  lead  tior  speak 
for  ,'\nieri(;ni  interests.  But  Oongress  is  an  integral  eorn- 
ponent  of  eiti/etirv  interests  within  the  democratic  proc¬ 
ess.  The  detnatids  upon  and  lor  governmental  action 
continue  to  grow  atid  onlv  the  President  can  supplv  the 
hig  picture.  The  potential  for  Presidential  abuse  is  alwavs 
present — tio  legislation  can  prevent  Presidents  from 
attemptitig  to  break  the  law.  But  Presidents  can  go  a  long 
wav  in  keepitig  their  aides  from  adopting  the  mindset, 
“this  is  what  the  President  wants  even  if  he  doesn't  know 
it"  or  “this  is  what  the  cottntrv  needs  even  if  democracv 
hasti't  proditceil  it.  "  This  comes  to  the  heart  of  .Xin  th's 
defetise — he  was  “huving  time"  for  his  indifferent 
cotttitrvmen. 

Most  practitiotiers  present  todtiy  can  speak  from  a 
more  informed  peispective  on  the  isstie  of  reforming  the 
process.  T  he  lowet  (iommi.ssioii  concittded  that  “the  pri- 
tnatv  responsibilitv  foi  the  formulation  and  iniplementa- 
tioti  of  tiatiotial  securitv  policv  falls  on  the  President." 

I  here  ate  persitasive  arguments  for  a  joint  congres- 
siotial  ititelligence  (ommittee,  a  special  leadership  com¬ 
mittee,  iticreased  oversight  on  covert  activities,  teducing 
the  si/e  o!  the  NS(i  and  separating  the  collection  of 
intelligetu e  frotn  its  implementation  and  evaluation. 
Moreover,  President  Reagan  has  alreadv  indicated  a 
willingness  to  establish  impioved  relations  with  Ciongress 
on  covet  t  opet  ations. 

1  he  (outitrv  also  needs  a  little  less  disdain  for  its 
political  institutiotis  from  those  workitig  in  the  White 
House.  Rohett  Me  l  ai  lane's  PROF  note  to  Oliver  Not  th 
epitotni/ed  this  tnitidset:  “Roger,  Ollie.  Well  done — il  the 
wot  Id  onlv  ktiew  how  manv  limes  von  have  kept  a  seni- 
hlaiue  of  integritv  and  gumption  to  I  S  policv,  thev 
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would  make  vou  Seeretarv  of  Slate,  liui  llie\  (au'i  know 
and  would  complain  il  tl^ev  did — sm  li  is  the  state  of 
demoeracv  in  the  late  2()th  eenlun  ." 

Slnjfiuir  the  Ptrsitlnm 

I  he  Iian-eontra  atfair  again  disilosed  the  unaniit  i- 
pated  etiet  t  of  salvation  f  rom  staf  f  .  W  ho  do  the  ‘Presi 
dent's  men"  alwavs  seem  to  get  in  irouhle?  Piesideni 
Reagan  was  a  victim  of  his  management  si\  le,  hut  I  won¬ 
der  what  [allies  Madi.son  might  sav  of  an  \S(  .  staff  ,  not 
suhject  to  confirmation,  engaging  in  the  activities 
described  bv  .Admiral  Poindexter  (who  latei  shielded  his 
President  from  knowledge  of  those  \erv  activities).  Piesi- 
dents  need  help  in  managing  their  hel|}eis  while  ;il  the 
same  time  they  must  avoid  insulating  themselves  from 
adviser  advocacy.  W'hal  might  our  constitutional  liamers 
think  about  a  Wiiite  House  chief-ol-slaf T  who  is  not 
required  to  face  Senate  conf irnnition '  .Xttording  to 
Admiral  Poindexter,  “in  the  verv  retil  wot  Id.  the  XSC 
staff' h;ts  got  to  he  the  catalyst  that  keeps  the  protess  mov¬ 
ing  forward,  keeps  the  President's  det  isions  mo\ing 
iilong,  and  helps  to  make  sure  that  they  ;ue  implemented 
atid  that  often  involves  an  operaliondl  rolr  tor  the  NSC. 
staff.  Their  only  loyaltv  is  to  the  President. " 

In  the  W'hite  House,  proximity  to  I  hr  I’rr'^xlnit  is  poxvrr. 
I  he  natural  law  of  White  House  gnivitv  eveniuallv  finds 
(Cabinet  officers  operating  through  special  assistants, 
counselors,  or  a  chief-of-staff  .  President  Reagan  s  first 
Secretary  of  State,  Alexander  H;iig.  recalled  th.it  eluting 
President  Reagan's  first  meeting  with  his  C.ibinet.  Kelwin 
Meese  and  [ames  Baker  were  seated  at  the  Cabinet  ttible 
and  not  in  the  rear  c  hairs  traditionalh  iesei  \ecl  lot  W  hite 
House  aides.  “H.R.  Haldenian  and  john  I'hilichman  at 
the  height  of  their  pride,''  Haig  wrote,  “would  nevei  h.ive 
d.iied”  sit  in  these  chairs.  Kdwin  Meese,  the  fitst  White 
House  assistant  to  hold  Ciibinet  rank,  “took  the  |),nt 
usutilly  plaved  by  the  IVesident.'"' 

The  Brownlow  (amnnittee  (rathei  than  the  Nation.il 
Sectiritc  Act)  emphasi/ed  that  President i.il  assistants 
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should  not  be  involved  in  operational  activities  and  should 
receive  tasks  which  could  not  be  constitutionally  dele¬ 
gated  to  (iabinet  of  ficers.  The  Brownlovv  report  displayed 
keen  insight  and  sensitivity  with  regard  to  the  potential 
dangers  of  installing  mere  mortals  into  the  White  House 
office.  The  ef  fectiveness  of  these  Presidential  assistants 
would  be  directly  proportional  to  their  ability  to  dis¬ 
charge  functions  with  restraint:  “  I  hev  were  to  remain  in 
the  background,  make  no  decisions,  issue  no  orders, 
make  no  public  statements,  and  never  interpose  them¬ 
selves  between  Ciabinet  officers  and  the  President.  These 
assistants  were  to  have  no  independent  power  base; 
instead,  Ciabinet  officers  would  continue  to  operate  as  vis¬ 
ible  and  constitutionally  legitimate  Presidential  linkages 
with  the  political  sy.stem.”"’ 

In  his  message  accompanying  the  proposed  legisla¬ 
tion  to  implement  the  Brownlow  recommendations.  Pres¬ 
ident  Roosevelt  urged  C'-ongress  to  understand  that  “what 
I  am  placing  before  you  is  not  the  request  for  more 
power,  but  for  the  tools  of  management  and  the 
authority  to  distribute  the  work  so  that  the  President  can 
effectively  discharge  those  powers  which  the  Constitution 
now  places  upon  him.”  As  Secretary  Shult/  told  the  con¬ 
gressional  committee,  “the  Secretary  should  have  the 
President’s  point  of  view  and  make  the  department 
respond  to  that  point  of  vieyv.  Thai's  our  form  of  govern¬ 
ment.”  But  Department  Secretaries,  unlike  Presidential 
assistants,  are  bound  by  the  constitutional  framers' 
dictates  to  be  confirmed  by  the  Senate,  to  testify  before 
congressional  committees,  and  to  hatt  those  committees 
approve  their  departmental  budgets.  Congress  is  thus 
given  a  chance  to  check  executive  activity.  For  this 
reason.  Presidents  lend  to  sour  on  constitutional 
government. 


rhe  National  Security  and  War  Powers  / rresointion 


Coming  on  the  heels  of  Iran-contra,  the  current 
debate  on  war  poyvers  reveals  the  irreconcilable  tension 
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between  the  governmental  branches.  Wai  power  has  tradi¬ 
tionally  centered  on  one  overriding  question;  who  should 
have  the  right  to  commit  .American  forces  to  combat,  and 
what  constitutional  restrictions  should  such  a  commit¬ 
ment  entail?  I  he  invasion  of  (henada,  deployment  of  L’S 
forces  in  Lebanon  or  Bolivia,  the  US  attack  on  l.ibya  or 
Persian  (lull  policy  reveal  that  unlike  the  clandestitie 
activities  of  Iran-contra,  the  issue  of  war  powers  has 
involved  an  open  assault  on  Longress.  But  similar  types 
of  questions  are  involved.  Is  the  President  empowered  to 
initiate  unannounced  Naw  flight  operations  over  the 
(hdf  of  Sidra,  drawing  Libyan  military  fire?  Should  the 
President  be  required  to  consult  with  Clongress  when 
authorizing  freedom  of  navigation  exercises?  I  he  argu¬ 
ment  on  means  is  often  influenced  by  the  outcome.  .Ameri¬ 
can  troops  were  initially  committed  to  Bolivia  witlntut 
congressional  consultation  to  assist  Bolivian  police  in  raid¬ 
ing  cocaine  plants.  What  if  the  troops  had  come  under 
fire?  Americans  applauded  Ronald  Reagan  s  strike 
against  Qaddafi.  brushing  a.side  constitutional  questions 
on  inter-branch  collaboration.  Selling  arms  to  so-called 
Iranian  ‘‘moderates’'  elicited  a  far  more  .legative 
response. 

I  he  April  198(>  air  raid  against  Libva  was  under¬ 
taken  v'ithoiit  prior  consultation  with  Congi  e.ss.  Legi.slative 
leaders  were  not  biiefed  until  warplanes  had  already  left 
Britain  tor  l.ibya.  Should  the  President  have  ct)nsvilted 
with  legislative  leaders?  President  Reagan  held  a  clear 
opinion,  saying  “1  just  don’t  think  that  a  committee  of 

individuals,  no  matter  how  well  intentioned,  can 
offer  what  is  needetf  in  actions  of  this  kind  or  where 
theie  is  a  necessity.  ” 

Within  days  of  the  Libyan  air  raid  a  bill  was  intro- 
tluced  by  Republicans  in  both  houses  of  C'.ongress  which 
would  have  authorized  the  President  to  respond  to  for¬ 
eign  terrorism  -without  prior  consultation  with  C'.ongress. 
The  bill  exempted  the  President  from  the  War  Powers  Res¬ 
olution  (vvliidi  the  administration  views  as  unconstitu¬ 
tional)  when  responding  to  terrorist  attack  with  deadly 
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force.  The  President  would  be  required  to  report  to 
(Congress  within  10  davs  of  anv  anti-tei  rorist  action — 
including  preemptive  strikes  or  even  presumably  the 
assassination  of  foreign  leaders.  One  of  the  bill  sponsors 
said  that  if  (a)fonel  Muammar  el-Qaddafi  “became 
deceased  as  the  result  of  Our  counter-strike,  that  would 
have  been  within  the  intent  of  the  bill.”  Authorizing  the 
President  to  use  any  means  necessarv  to  preempt  acts  of 
terrorism  against  US  citizens  clearlv  goes  well  beyond 
“mere  execution’’  of  laws  and  presumablv  should  involve 
prior  consultation  between  the  branches. 

Libya  provided  a  “best-case"  test  of  Presidential 
energy.  Qaddafi  constituted  a  symbol  of  international  ter¬ 
rorism  to  most  Americans.  Far  more  complex  with 
respect  to  constitutional  distinctions  is  President  Reagan’s 
program  of  intervening  covertly  on  behalf  of  "f  reedom 
fighters"  throughout  the  world.  I  he  question  falls 
squarely  on  one’s  faith  in  the  President's  defining  national 
security  interests.  In  announcing  the  decision  to  reflag 
Kuwaiti  oil  tankers  and  provide  naval  escorts.  President 
Reagan  said  the  actions  were  “vital  to  our  national 
security.’’  The  President  also  said  "we  must  maintain  an 
adequate  presence  to  deter  and,  if  necessary,  to  defend 
ourselves  against  any  accidental  attack.  .As  Uotnmander  in 
Chief,  it  is  mv  responsibility  to  make  sure  that  we  place 

forces  in  the  area  that  are  adequate  to  that  purpose _ we 

are  in  the  Culf  to  protect  our  national  interests  and, 
together  with  our  allies,  the  interests  of  the  entire  West¬ 
ern  world.  Peace  is  at  stake;  our  national  interest  is  at 
stake." 

Granting  every  benefit  of  doubt  to  the  Piesident. 
wouldn’t  his  hatid  be  strengthened  by  bringing  (Congress 
into  a  “prior  cotisultation?"  Somewhere  and  somehow  the 
two  branches  must  reach  accommodation  and  bipartisan 
agreement  on  what  constitutes  the  national  securitv  inter¬ 
ests  of  the  Uttited  States.  Stalemate  and  deadlock 
threaten  to  desiioy  the  ends  of  govei  innent  for  which  the 
very  constitutional  framework  was  devised.  I  he  effect  of 
gridlock  hurts  the  public  interest  and  obfuscates  political 
responsibility. 
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(Conclusion 

riic  Constitution  did  not  create  a  leadership  institu¬ 
tion  but  three  separate  institutions  sharing  power  in  an 
era  wil/ioiil  television,  FAC^S,  opinion  polls,  ticket  splitting, 
political  parties,  and  over  25(i  million  Americans.  There 
are  reflexive  cries  for  more  accountabilitv  through 
improved  congressional  oversight,  less  secrecy  by  execu¬ 
tive  branch  and  White  House  officials,  greater  super¬ 
vision  and  reporting  of  covert  operations  bv  the  President 
and  calls  for  bipartisan  accommodation  in  foreign  policv. 
■'In  withholding  information  from  Congress,  our 
government  took  on  the  essence  of  dictatorship,  not 
democracy.’'" 

Iran-contra  was  an  assault  upon  the  principles  of 
free  goyerninent.  The  most  serious  policy  errors  in  judg¬ 
ment  included  ransoming  hostages  with  arms  to  a  coun¬ 
try  whose  victory  would  imperil  regional  stability. 
Congress  may  be  everything  its  detractors  sav  it  is,  but  the 
fact  remains  that  Iran-contra  is  about  the  ci/nor  of  poicer  by 
Presidential  lieutenants,  not  a  wishy-washy  Congress.  A 
letter  from  Madison  to  Thomas  Jefferson,  who  was  not  at 
the  convention,  offers  the  best  available  statement  of  the 
Founding  Fathers’  goals: 

I  he  great  objects  which  presented  themselves  were  (1)  to 
unite  a  proper  energy  in  the  executive  anti  a  proper  sta¬ 
bility  in  the  Legislative  departments  with  the  essential 
characters  of  Republican  (iovernment;  (2)  to  draw  a  line 
of  clemarcation  which  would  give  to  the  (ieneral  (iovern- 
ment  every  power  retpnsile  for  general  purposes,  and 
leave  to  the  States  everv  power  which  might  be  most  bene- 
iiciallv  administered  by  them;  (3)  to  provide  for  the  dif¬ 
ferent  interests  to  different  parts  of  the  I'nion;  (4)  to 
adjust  the  i lashing  pretension  of  the  large  and  small 
Stales.  Lach  of  these  objects  was  pregnant  with  diffi¬ 
culties.  I  he  whole  of  them  together  formed  a  task  more 
difficult  than  can  be  well  conceived  by  those  who  were  not 
concerned  in  the  execution  of  it.  Ailding  to  these  consid¬ 
erations  the  natural  diversity  of  human  opinions  on  all 
new  and  complicated  subjec  ts,  it  is  impossible  to  consider 
the  degree  of  concord  which  idtiniately  prevailed  as  less 
than  a  miracle. 
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It  is  remarkable  tcstimonv  to  the  "miiac  le  "  of  tlie 
eoiistitutional  framers  tliat  200  vears  later  we  are  debat¬ 
ing  their  blueprint.  In  Federalist,  No.  1,  Alexander 
Hamilton  observed  that  the  time  had  come  “to  decide  the 
important  (jiiestion  whether  societies  of  men  are  reallv 
capable  or  not  of  establishing  good  government  from 
reflection  and  choice,  or  whether  thev  are  forever  des¬ 
tined  to  depend  for  their  political  constitutions  on  acci¬ 
dent  and  force.”  That  challenge  is  the  legacv  of  out 
constitutional  heritage. 


Sates 
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N  THE  PRESIDENT 
L  E  A  D  ? 


Bv  (iEORGE  C.  EDWARDS  III 
Texas  A&M  L’niversitv 


...  the  most  importaut  single  factor  in  the  determination  of 
American  foreign  policy  has  been  the  presidentntl  guidance  of  it. 

— Edwartl  S.  (’.orwin 


As  VVF.  OL'R  I  HIRl)  CENTURY  UNDER  1  HE  CONSH  I  U- 

liun,  thf  President  might  wish  the  Eounding  Eathers  had 
been  more  generous  in  their  distribution  of  specific 
national  security  powers  to  the  executive  branch.  In 
recent  years  Congress  has  chalfenged  him  on  all  f  ronts, 
including  foreign  aid,  arms  sales,  the  development,  pro¬ 
curement,  and  deployment  of  Weapons  systems,  the  nego¬ 
tiation  and  interpretation  of  treaties,  compliance  with  the 
War  Powers  Resolution,  the  selection  of  diplomats,  and 
the  continuation  of  nuclear  testing. 

This  context  for  policy-making  raises  several  impor¬ 
tant  questions.  Eirst,  why  does  the  President  have  to  lead 
Congress  on  matters  of  national  security?  Second,  is  he 
able  to  exercise  ef  fective  leadership  in  oi  der  to  obtain  the 
congressional  support  he  requires  to  establish  his  pol¬ 
icies?  Finally,  should  the  President  get  his  way  in  disputes 
with  Congress  over  national  security  policy? 

The  last  question  is  a  crucial  one,  and  answering  it 
entails  estimates  of  which  branch,  the  executive  or  the 
legislative,  is  more  likely  to  be  “correct”  on  national 
security  policy.  The  answers  to  such  a  question  will  varv 
with  the  values  of  the  beholder  and  the  specific  issue  at 
hand.  Moreover,  they  do  not  affect  our  analysis  of  the 
first  two  questions.  Ehus,  I  briefly  address  the  first 
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c|iicsti()ii  aiul  then  answer  the  (jiiestion  ol  wlietlier  the 
President  c;in  lead  (’.ongress. 

I  hr  Xf(r.ssil\  for  Leadership 

The  answer  to  the  (jiieslion  of  why  the  President 
iiiust  lead  (Congress  on  national  seenritv  policy  is  rela¬ 
tively  straightforward.  The  Cionstitiition’s  peculiar  merg¬ 
ing  of  powers  between  the  Execiitiye  and  the  Legislature 
preyents  either  from  acting  unilaterally  on  most  im])oi- 
tant  matteis.  inelnding  those  falling  untler  the  heathng  of 
“national  security."  Moreover,  the  dif  ferences  in  the  con¬ 
stituencies,  internal  strnctnres,  time  perspectives,  and 
decisionmaking  procedures  of  the  two  brandies  guaran¬ 
tee  that  they  will  often  view  issues  and  policy  pi oposals 
differeiitly.' 

rhus  the  American  political  system  retpiires  agree- 
incnt  between  the  President  and  (iongress  in  older  to 
make  most  signilicanl  national  security  policy  decisions, 
atid  at  the  same  time  it  engenders  conflict  between  the 
two  branches.  I  he  result  is  often  stalemate.  In  such  an 
environment  a  President  desiring  to  direct  national 
sec  urity  policy  (and  this  includes  all  modern  Ihesidents)  is 
compelled  to  attempt  to  lead  Ciongre.ss. 

There  are,  of  course,  important  unresolved  questions 
of  constitutional  law  regarding  the  relative  power  of  the 
President  and  (amgress  in  national  security  matters. 
I  hese  recjuire  careful  anrl  lengthy  analysis.  For  our 
purposes,  in  general  the  Constitution  established  a  system 
of  shared,  not  .separate,  powers  in  national  security  as 
well  as  in  domestic  policy  matters,  rims,  the  President 
typically  requires  congressional  support  or  at  least 
acquiescence  to  carry  out  national  security  policy. 

This  allocation  of  responsibilities  is  based  upon  the 
constitutional  framers’  apprehension  about  the  con¬ 
centration  and  subsequent  potential  for  abuse  of  power. 
The  Founding  Fathers,  for  example,  divided  the  powers 
of  supply  and  command  in  order  to  thwart  adyenturism 
in  national  security  affairs.  Congress  can  refuse  to 
provide  the  nece.s.sarv  authorizations  and  appropriations 
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for  Presidential  actions,  while  the  (ihief  Executive  could 
refuse  to  act,  as  in  not  sending  troops  into  battle  at  the 
behest  of  the  Legislature. 

In  addition  to  the  fact  that  the  President  can  iaiel\ 
act  alone,  there  is  another  fundamental  reason  whv  he 
needs  to  lead;  he  is  the  driving  force  in  national  security 
policy,  providing  energy  and  direction,  .\ltfiough  Con¬ 
gress  has  a  cential  constitutional  role  in  making  national 
security  policy  and  altltough  it  is  well  organized  to  openly 
deliberate  on  the  discrete  components  of  policy,  it  is  not 
well  designed  to  take  the  lead  on  naticjnal  security  mat¬ 
ters.  Its  role  has  typically  been  oversight  of  the  Executive 
rather  than  the  initiation  of  policy.  In  domestic  policy 
Congress  frequently  originates  proposals,  but  in  national 
security  policy,  where  information  is  less  readily  available, 
where  the  President  has  a  more  prominent  lole  as  the 
sole  representative  of  the  country  in  dealing  with  other 
nations  and  as  Commander  in  (ihiel  of  the  armed  forces 
(which  effectively  preclude  a  wide  rtmge  of  congressional 
diplomatic  and  military  initiatives),  and  where  the  natuie 
of  the  issues  may  make  the  failure  to  integrate  the  ele¬ 
ments  of  policy  more  costly  than  in  domestic  policy. 
Members  of  Cotigress  typically  prefer  to  encourage,  crit¬ 
icize,  or  support  the  President  rather  than  to  initiate  their 
own  national  .security  policy.  If  leadership  occurs,  it  will 
usually  be  centered  in  the  White  House. 


('.mi  the  Presuleut  I.eiidf 

I  he  President  must  lead  to  achieve  his  goals,  but  the 
question  is  whether  or  not  he  can  do  so.  In  general,  the 
government  of  the  Cnited  States  is  not  a  fertile  field  for 
the  exercise  of  Presidemiaf  leadership.  Nowhere  is  this 
more  clear  than  in  dealing  with  (Congress.  Every  Piesi- 
dent  bears  scars  from  his  battles  witli  the  Legislature. 
Each  finds  his  proposals  often  fail  to  pass  and  that  legisla¬ 
tors  attempt  to  push  him  in  directions  in  whit  h  he  does 
not  wish  to  go.  Vet  it  is  this  predicament  that  makes 
Presidential  leadership  all  the  more  necessary. 
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Extra-constitutional  processes  sucli  as  the  prepara¬ 
tion  of  an  elaborate  legislative  program  in  the  White 
Hotise  and  the  institntionali/ation  of  a  Presidential  lobby¬ 
ing  capahilitv  have  evolved  in  response  to  the  system's 
need  tor  centrali/ation.  ^'et  such  changes  onlv  provide 
instruments  tor  Presidents  to  emplov  as  they  try  to  obtain 
support  from  the  Legislature.  1  hey  carry  no  guarantee 
of  success  autl  are  no  substitute  for  leadership. 

Bv  investigating  ihe  Presklent  s  strategic  position  in 
li  ving  to  lead  (Congress  on  national  securitv  policy,  we 
can  explore  the  possibilities  of  his  leadership  and  obtain  a 
better  understanding  of  his  role  in  the  American  political 
system.  By  asking  t|uestions  about  what  it  is  possible  for 
Presidential  leadership  of  ('.ongress  to  accomplish,  we 
obtain  a  better  sense  of  what  we  can  expect  from  a 
Cihief  Executive  and  what  is  necessai  v  to  produce  policy 
change. 


The  C.oiilcxl  (i/ 

I  o  exatnine  the  President's  abilitv  to  lead  (iongress 
on  national  security  matters,  ive  need  to  understtmd  the 
context  within  which  attempts  at  leadership  occur.  Cion- 
gress  is  an  institution  created  to  represent  the  .American 
people,  and  its  members  have  shown  that  the\  are  indeed 
responsive  to  public  opinion.  Ehus  the  expectations  of 
the  public  for  Pi esideiitial-congressional  relations  on 
national  secut  itv  policy  will  have  a  major  impact  on  the 
(ihief  Executive's  abilitv  to  lead  (iotigress. 

(Complicating  the  President's  leadership  efforts  are 
the  public’s  expectations  that  the  President  be  responsive 
to  public  opinion  and  that  he  be  constrained  by  majority 
rule  in  (Congress.  Polls  taken  over  more  than  four  dec¬ 
ades  show  that  the  public  overwhelininglv  desires  (Con¬ 
gress  to  have  final  authority  in  policy  disagreements  with 
the  President,  and  it  does  not  want  the  President  to  be 
able  to  act  against  majority  opinion.'- 

Even  in  the  area  of  national  security,  the  public  is  not 
necessarily  deferential  to  the  President.  It  had  more 
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(oiiticlcnce  in  the  jiulgnieiit  of  (iongress  than  in  tliat  of 
the  Fiesident  on  the  (jnestion  of  entrv  into  World  Wat  II 
and  on  reoi gani/ation  of  the  Delense  Depailnienl  in  the 
1950s — even  when  the  latiei  President  was  foiinei 
(General  of  the  Arinv  Dwight  Eisenliowei . ’ 

In  1975.  80  peKeni  of  tlie  people  snjtporied  a 
retinireinent  that  tlie  President  obtain  tlie  approval  of 
Congress  before  '^ending  American  armed  foices  into 
action  outside  the  conntrv.'  With  the  public  s  siij^poi  t 
that  vear  Congress  passed  the  War  Powers  Resolution 
over  the  Ptesident’s  veto.  I'he  purpose  of  this  law  was  to 
SLihstantiallv  limit  the  President  s  flexihilitv  to  continue 
the  use  of  US  forces  in  hostile  actions  without  the 
approval  of  Congress. 

In  mid- 1987  onlv  24  percent  of  the  public  l  esponded 
that  thev  trusted  President  Reagan  more  than  (iongress 
to  make  the  right  decision  on  national  securitv  policv. 
Sixty  pet  cent  had  more  confidence  in  (Congress.  ’  Only  .54 
[let cent  of  the  public  agreed  that  the  Pi  esident  should  be 
alloyved  to  conduct  secret  ojierations  in  foreign  countries 
yvithout  notifying  anyone  in  Congre.ss.  Sixtv-one  jiercent 
disagreed.'’  Later  the  same  vear  65  percent  of  the  public 
desired  the  President  to  obtain  the  approval  of  (iongress 
to  keep  US  ships  in  the  Persian  tiull.  Only  55  percent 
yvanted  him  to  be  able  to  make  tlie  decision  himself.’ 

I  hus  although  Americans  might  be  attracted  to 
strong  leaders  (and  those  PiesideiUs  whom  they  revere 
yvere  strong  leacler.s).  thev  are  not  deferential  to  the 
President,  even  on  national  security  matters,  and  they 
feel  most  comfortable  yvhen  Congress  has  a  central  role  in 
determining  national  security  policy.  1  his  is  the  cultural 
context  yvithin  yvhich  the  Pre.sidenI  allenipts  to  le.id 
Congress.  It  forces  liim  into  an  active  leadership  role,  but 
at  the  same  time  it  complicates  his  efforts  hv  su})portiug 
an  independent  position  for  Congress. 

l.i'ddiiig  tUf  Public 

Ueading  the  public  is  perha])s  the  ultimate  tool  of  the 
political  leader  in  a  democracy.  It  is  difficult  for  other 
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aiithoi  ilies  suc  h  as  Members  <jf  Cajiigi  ess  lo  cleiiy  the 
legitimate  clemaiuls  ot  a  President  with  popular  support. 
As  a  result,  the  President  is  constantlv  engaged  in  suh- 
siantial  endeavors  to  obtain  the  public’s  support  for  him¬ 
self  and  his  policies  in  order  to  influence  C'-ongress.  Vet 
trving  to  lead  and  succeeding  at  it  are  cjuite  different.  lo 
what  extent  is  the  President  able  to  lead  the  public  on 
national  secuiity  policv  in  order  to  convince  (Congress  to 
support  him? 

Leading  the  public:  in  order  to  lead  Ciongiess  mav 
prove  verv  frustrating  tor  the  White  House.  Americ'^n*; 
are  typically  disinterested  in  poliiics,  especiallv  national 
security  policy  matters.  Thus,  it  is  often  difficult  tor  the 
Piesident  to  get  his  message  through.  The  public  mav 
misperceive  or  igncjre  even  the  most  basic  facts  regai  cling 
a  Presidential  polity.  Following  his  nationwide  televised 
speech  on  the  invasion  of  Grenada,  only  59  percetit  of 
the  people  could  even  identify  the  part  of  the  world  in 
which  the  island  nation  was  located.  As  late  as  i9Hb.  62 
percent  of  Americans  did  not  know  which  side  the 
United  States  supported  in  Nicaraguti,  despite  extensive, 
sustained  coverage  of  the  President's  polity  in  virtuallv  all 
components  of  the  niedia.'^ 

In  some  instances  the  public's  inattention  mav  have 
direct  consequences  for  the  President.  For  example, 
although  40  percent  of  those  who  knew  which  side  the 
United  States  supported  in  Nicaragua  were  willing  to  ;iid 
the  contras,  only  16  percent  of  those  who  did  not  know 
were  willing  to  support  the  President's  policy  of  aiding 
the  rebels.'' 

Americans  are  dif  ficult  to  persuade  and  mobili/e  not 
only  because  of  their  apathy  but  also  because  of  their  pre¬ 
dispositions.  Most  people  most  of  the  time  hold  views  and 
values  that  are  anchored  in  like-minded  social  groups  of 
family,  friends,  and  co-workers.  Both  their  cognitive 
needs  for  consistency  and  their  uniform  (and  protective) 
environments  pose  formidable  challenges  for  political 
leaders  to  overcome.  In  the  absence  of  a  mitional  c  risis, 
most  people  are  not  open  to  political  appetils. 
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iiisU'.ul,  c  ili/t  ns  lia\c  psv t  liolo^u  .il  dt'l '■iisc''  llial 
scicMii  ilu'  I’lisidciu's  and  rctnloiac-  tlifir 

l)^(‘di^|)()siti()^s.  A  siiids  ul  |KTSons  uaK  hin<^  Ronaid  Rca- 
;4aii  speak  on  udevision  lonnd  dial  ihosn  who  wcic  pre- 
\ioiisl\  sii|)|)orti\f  ol  him  h,id  a  positive  response  to  liis 
j)i esenlations  while  lliose  pievionslv  disajrprov ing  ol  him 
liei  ame  ii  i dialed  al  his  pel  foneanee. 

Sri  (  1  ss  Ol  Al’IM M  S  A  President  li  ving  to  intlii- 
eiue  piihlii  opinion  iaees  main  obstacles.  )ohn  Kennedv 
OIK  e  sardonicallv  suggested  an  exc  hange  f  iom  Kiuir  firnn 
l\  ,  pari  1,  as  an  epigraph  lor  C'.linton  Rossitei  's  lamous 
work.  I  he  AinriKan  lArsitlrn(\; 

( 'll  lido, 11) :  "  \  (an  (all  spirits  fioin  ihe  v.isiv  dee)).  ' 

I lnl\liiti :  "\\h\ .  M  can  1 .  or  so  ( an  .inv man.  Hni  w  illthev 
(oinc  when  vou  do  (all  ihein-"" 

\Vh<it  w  e  know  aboui  Presidential  le.idei  ship  oi  pul)- 
li(  opinion  on  national  seciirilv  polic  v  provides  .i  mixed 
answer  to  Shakespeai e‘s  c|uestion.  .National  sexuritv  polic  v 
is  more  (list ant  Irom  the  lives  ol  most  .\merit.ms  than  is 
doinesiii  pol.c  v.  and  the  |)nl)(i(  sees  it  .is  more  lomplc-x 
and  based  on  S| lec i.ili/ed  knowledge.  I  hits  it  is  le.tsonable 
to  ex|)ect  people-  to  delei  more  to  the  Piesident  on 
national  sctairiiv  issne-s  than  on  domestic  issues  th.it  ihev 
(.III  direc  llv  relate  to  their  own  experience.  .Stndic-s  have 
show  n  public  opinion  nndergoing  c  h.niges  in  the  direc¬ 
tion  ol  the  President's  policies  on  testing  unclear 
w  c-.ipons. '  -  relations  with  the  People's  Rejrnblu  ol 
(diin.i.'  -  and  both  escalating  and  de-esc.tl.iiing  the  w.n  in 
\  ietn.nn.''  We  do  not  know  the  cause  ol  this  opinion 
change,  howc-ver. 

In  Oi  tobet  1‘.)<S;'>.  211  I  S  marines  weie  killed  in  their 
b.n  r.H  ks  in  Beii  nl.  l.eb.mon.  .\  lew  davs  l.iter  the  L  nited 
Slalc-s  inv.ided  the  island  ol  (.renacia.  President  Re.igan 
in.idc-  .1  ii.ilionvvide  telev  ised  address  to  the  public  ,  reiiort- 
ing  on  these  events  .ind  seeking  sn|)port.  One  national 
|)oll  lonnd  that  .ipproval  ol  his  h.indling  ol  Lebanon 
iiKie.ised  Irom  II  percc-nl  to  .a2  percent  ,md  oi  (heiiad.i 
Irom  a.')  peiaeni  to  b.S  percc-nl  lollowing  the  s|)eech.'  ' 
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Another  national  poll  louiui  that  appioval  ot  his  hancl- 
liint;  of  (henada  inereased  froni  4(')  percent  to  55  percent. 
Of  those  who  heard  the  Presiffent's  speech.  h5  peicent 
approved,  while  only  47  percent  of  those  who  did  not 
hear  the  speech  approved.'*’  1  his  show  of  support  was 
extreinelv  iiseftil  for  Reagan.  It  preempted  congressional 
criticism,  which  was  building  until  poll  results  indicating 
public  approval  of  the  President  wcne  released. 

A  study  in  1979  fiist  ascertaineti  ptiblit  opinion  on 
si.\  potential  responses  to  the  hostage  crisis  in  Iran.  I  he 
author  asked  tliose  who  opposed  each  option  if  thev 
would  change  their  views  “if  President  (iai  ter  considered 
this  action  nece.ssarv."  In  each  case  a  snbslantial  percent¬ 
age  of  the  ptiblic  changed  its  opinion  in  deference  to  the 
stipposed  opinion  of  the  President.  Between  40  percent 
and  (>3  peicent  of  those  originallv  opposed  to  each  alter¬ 
native  altered  theii  views  in  light  of  the  hypothetical  sup- 
pot  t  of  the  President,  and  the  greater  the  initial  level  of 
opposition,  the  more  change  that  took  place  (there  being 
a  greater  ntmiber  of  people  who  cotild  potentialh  change 
their  views).*' 

.Sittiilat  Iv.  a  poll  of  I'tah  residents  fotiiid  that  two- 
thirds  of  them  opposed  Itasing  MX  missiles  in  L  tali  and 
Nevada.  But  an  ec|ual  numfier  said  the\  wotild  definitely 
ot  probably  support  President  Reagan  if  he  decitled  to  go 
ahead  and  base  the  missiles  in  those  states.'"' 

.None  of  the.se  studies  measui  e  the  fit  inness  of  anv 
opinion  changes  that  otcur,  howesei.  .Sime  the  ptiblic 
generallv  does  not  have  crvstalli/ed  opinions  on  issues,  it 
may  be  swaved  in  the  short-run.  pioviding  llie  President 
sucteeds  in  obtaining  its  attention.  Howevei .  this  solatilitv 
also  means  that  anv  o|)inion  change  is  subject  to  slippage. 
\s  issties  fade  into  the  background  ot  as  issue  positions 
confront  the  realities  of  daily  life,  opinions  that  weie 
alteied  in  response  to  Presidential  leadership  niav  tjtiickiv 
be  foigotten.  Ihesident  (iartei’s  embargo  against 
shipping  grain  to  the  Stniet  Linion  is  a  lase  in  |)oint. 

Piesidents  lace  a  diff  it  tilt  time  moving  ptiblit  ojiiii- 
ion  in  the  long  iiin.  .Shortly  alter  becoming  Presitlent, 
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Jiinmy  (  arlcM  made  a  televised  appeal  to  'he  American 
people  on  the  enei^v  crisis  iiidiiced  bv  the  Arab  oil 
embargo,  calling  it  the  ‘moral  etpiivalent  ol  war."  One 
year  later  the  (iailnp  Poll  lotmd  exactly  the  same  pet  tent¬ 
age  ol  the  public  t41  peicent)  lelt  the  energv  situation 
was  “verv  serions"  as  beloie  Clarter's  speech.''' 

I  here  are  plentv  ot Other  negative  results  to  chal¬ 
lenge  the  exatnples  ot  site cessl til  leadership.  In  tme  studv 
dilleietit  lespondents  weie  asked  whelhei  the\  snp- 
poited  a  pioposal  dealing  with  foieign  aid.  One  of  the 
gioiips  was  told  President  Charter  supported  the  pioposal. 
t  he  anthois  found  that  attaching  the  President  s  name  to 
the  pioposal  not  oiiK  Tailed  to  iiu  t  ease  sn|)poi  t  tor  it  but 
actuallv  had  a  negative  effett  because  those  who  disap- 
Itroved  of Oarier  reacted  verv  stionglv  against  a  proposal 
thev  thought  was  his.'-’" 

Reseaich  has  found  that  Piesidenlial  speeches  on 
uiitiotial  sectiritv  matters  do  not  have  more  success  in 
creating  public  support  Tor  the  President  than  do  other 
tvpes  of  speec  hes.-'  .\s  President.  Ronald  Reagan  was  cer- 
tainlv  interested  in  police  chtinge  and  went  to  unprece¬ 
dented  lengths  to  influence  public  opinion.  Nevertheless, 
numeious  national  sttrvevs  since  IbH'J  found  that  public 
sup|)ort  lot  inc  t  eased  def  ense  expenditui  es,  one  of  his 
highest  jn  ioi  itic's,  was  decidedlv  lower  than  w  hen  he  took 
office.--’  Nforeovet.  neat  the  end  of  IbiSb  onlv  2,'i  jXMcent 
of  the  public  Tavored  the  Piesident's  cherished  aid  to  the 
conti  as  in  Nicai agua.- ’ 

.-\nothei  vital  lactot  to  considei  when  examining 
Presidential  leadership  of  the  public's  police  preferences 
is  his  ai)|n()val  level.  One  innovative  stuch  Tound  th.it 
despite  the  mvthologv  ol  the  "bullv  pulpit. "  a  President's 
abilitv  to  influence-  the  poliev  prefeic-nces  of  the  public  is 
dependent  upon  his  standing  with  it.  Presidents  low  in 
the  polls  have  little  success  in  opittion  leadership.-'  The 
abilitv  to  influence-  public  opinion,  in  othei  words,  simpiv 
cantiot  be  assumed  to  be  a  giveti  ol  the  Pi esidetitial  role. 

Sometimes  meielv  c  hanging  public  opinion  is  not 
sufficient,  and  the  Piesident  wants  the  jiublic  to 
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commutiitate  its  view’s  directly  to  Congress.  Mobilization 
of  the  public  may  be  the  ultimate  weapon  in  the  Presi¬ 
dent’s  arsenal  of  resources  with  which  to  influence  (jon- 
gress.  When  the  people  speak,  especially  when  they  speak 
clearly,  Congress  listens  attentively. 

Yet  mobilizing  the  public  involves  overcoming  for¬ 
midable  barriers  and  accepting  substantial  risks.  It  entails 
the  double  burden  of  obtaining  both  opinion  support  and 
political  action  from  a  generally  inattentive  and  apathetic 
public.  If  the  President  tries  to  mobilize  the  public  and 
fails,  the  lack  of  response  speaks  eloquently  to  Members 
of  Congress,  who  are  highly  attuned  to  public  opinion. 

The  Reagan  administration’s  effort  at  mobilizing  the 
public  on  behalf  of  the  1981  tax  cut  is  significant  not  onlv 
because  of  the  success  of  Presidential  leadership  but  also 
because  it  appears  to  be  a  deviant  case — even  for  Ronald 
Reagan.  His  next  major  legislative  battle  was  over  the  sale 
of  AWACs  planes  to  Saudi  Arabia.  The  White  House 
determined  it  could  not  mobilize  the  public  on  this  issue, 
however,  and  adopted  an  “inside”  strategy  to  prevent  a 
legislative  veto.-’’ 

In  the  remainder  of  his  tenure  the  President  went 
repeatedly  to  the  people  regarding  a  wide  range  of  pol¬ 
icies,  including  the  budget,  aid  to  the  contras  in  Nic¬ 
aragua,  and  defense  expenditures.  Despite  his  high  levels 
of  approval  for  much  of  that  time,  he  was  never  again 
able  to  arouse  many  in  his  audience  to  communicate  their 
support  of  his  policies  to  Congress.  Most  issues  hold  less 
appeal  to  the  public  than  substantial  tax  cuts. 

Despite  the  President’s  extensive  efforts  to  lead  the 
public,  it  does  not  reliably  respond  to  his  leadership.  I  he 
content  and  style  of  his  public  presentations,  his  standing 
in  the  polls  when  he  appeals  for  support,  the  impact  of 
fact(jrs  beyond  his  control,  and  the  public’s  f  requent  lack 
of  receptivity  to  his  leadership  ef  forts  present  significant 
obstacles  to  the  Chief  Executive  achieving  his  goals. 

Public  support,  then,  is  not  a  dependable  resource 
for  the  President,  nor  is  it  one  that  he  can  easily  create 
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when  he  needs  it  to  intluence  Congress.  Leading  the  pub¬ 
lic  is  leading  at  the  margins  of  the  basic  configurations  of 
American  politics.  Most  of  the  time  the  White  House  can 
do  no  more  than  move  a  small  portion  of  the  public  from 
opposition  or  neutrality  to  support  for  the  President  or 
f  rom  passive  agreement  to  active  support.  Sometimes  this 
may  be  enough  to  influence  a  few  wavering  Senators  or 
Representatives  to  back  the  President,  and  occasionally 
this  may  have  a  critical  impact.  More  tvpically.  however, 
the  consequences  of  attempting  to  lead  the  public  will  be 
of  modest  significance. 


Leading  C.ongres.s 

If  the  President  cannot  depend  on  leading  Congress 
through  leading  its  Members'  constituents,  then  he  must 
take  his  case  directly  to  the  Legislature.  What  can  he 
expect  when  he  does  so?  Is  (Congress  open  to  being  led? 
Will  politics  stop  at  the  water’s  edge?  C,an  the  President 
anticipate  deference  or  cooperation?  Let  us  begin  our  dis¬ 
cussion  by  briefly  reviewing  what  others  have  concluded 
about  Presidential  leadership  of  Congress  in  national 
security. 

We  typicallv  think  of  the  President  as  having  signifi¬ 
cant  advantages  in  leading  Congress  on  matters  of 
national  security.  The  best  known  formulation  of  this 
view  is  the  “two  presidencies"  thesis,  a  staple  of  the  litera¬ 
ture  on  Executive-Legislature  relations.  In  its  original 
formulation  in  1966,  Aaron  Wildavskv  argued  that  since 
World  War  II  Presidential-congressional  relationships 
had  been  characterized  bv  “two  presidencies  ":  one  for 
domestic  policy  and  the  other  for  national  security  policy. 
In  the  latter  area  Presidents  had  much  more  success  in 
dealing  with  Congress.  National  securitv  policies,  because 
they  were  perceived  as  important  and  irreversible, 
generally  received  higher  priority  f  rom  Presidents,  who 
devoted  more  effort  to  obtaining  their  approval.  In  addi¬ 
tion,  the  .secret  nature  of  these  i.ssues  limited  opposition, 
as  did  the  general  lack  of  interest,  weakness,  div  ision. 
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aiul  clefereiicc  to  tite  Pi csidciil  among  those  who  might 
opjjose  them.-'' 

Phis  pet speetive  did  not  go  mu liallenged.  however. 
By  1975  things  looked  dillerent.  Donald  Peppers  argued 
that  less  secreev  surrounded  national  seeuritv  policy 
decisions.  Members  ol  Ciongress  were  less  deferential  to 
the  President,  and  more  peisons  outside  the  executive 
branch  were  willing  and  able  to  challenge  the  President, 
rhe  Vietnam  war  had  sensitized  .Xinericans  to  national 
seeuritv  policy  and  made  them  more  reluctant  to  view  our 
involvement  in  world  affairs  as  being  urgent  or  irrevers¬ 
ible.  At  the  same  time,  the  author  contended,  the  war  had 
shattered  whatever  consensus  might  have  existed  within 
the  L'nited  States  on  national  seeuritv  poliev.  hdnallv, 
national  seeuritv  poliev  issues  were  increasinglv  evaluated 
in  terms  ot  their  domestic  implications.  Our  relations 
with  oil-producing  nations,  lor  example,  could  directlv 
affect  the  price  that  Americans  paid  for  |)etroleum,  and 
the  sale  of  wheat  to  the  Soviet  L'nion  could  raise  the  cost 
of  main  food  products  at  home.  1  bus.  the  distinction 
betweett  poliev  areas  was  becoming  blurted.-’ 

Others  compared  VVildavskv's  data  (covering  1948 
thiough  19b4)  with  similar  data  foi  the  vears  1965 
through  1975.  [  hev  found  that  the  difference  between 
the  approval  rates  for  domestic  poliev  initiatives 
and  national  seeuritv  poliev  initiatives  had  narrowed 
considet  ablv.'-'^ 

l.ee  Sigelman  has  criticpied  the  use  of  general 
“boxscores"  of  passage  of  legislation  that  Wildavsky  and 
others  employed.  Instead,  he  suggested,  scholars  should 
focus  on  the  most  significant  votes.  1  hus.  he  examined 
(longressioud!  (hunterh's  Kev  Votes  on  which  the  Presi¬ 
dent  had  taken  a  staiul  and  found  little  difference 
between  domestic  and  national  seeuritv  poliev  issues  in 
percentages  of  victories.'"’ 

As  the  findings  reviewed  above  indicate,  there  is 
good  reason  to  hvpothesi/e  that  the  two  presidencies  is  a 
time-bound  concept,  c  harac  tei  izing  onlv  the  1950s  and 
the  early  1960s.  Many  other  authors  have  discussed  the 
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assertiveness  of  (Congress  in  national  security  affairs  since 
the  mid-19h()s  (although  thev  have  not  made  systematic 
comparisons  between  domestic  and  national  securitv 
policy  support). 

Nevertheless,  the  notion  that  the  President  has  sig¬ 
nificant  advantages  in  leading  (Congress  on  national 
securitv  persists  in  the  literature  as  the  dominant  view  of 
Presidential-congressional  relations  on  national  security. 
Thus,  there  is  an  obvious  tension  between  the  two  presi¬ 
dencies  thesis  and  arguments  of  a  less  deferential 
Ciongtess  than  in  the  tisenhower-Kennedy  years.  Which 
view  is  correct? 

riieie  is  more  involved  here  than  an  isolated,  albeit 
important.  empiii<al  ([uesiion.  Whether  or  not  the  Chief 
Exectitive  has  a  special  advantage  on  national  security 
matteis  has  important  implications  for  his  ability  to  lead 
Congress  on  these  policies.  Moreover,  if  the  President 
does  have  such  an  advantage,  identifving  the  source  of 
this  extra  support  can  help  us  understand  the  nature  of 
his  leadership  resources  and  thus  the  potential  of  his 
leadership. 

I  he  data  in  table  1  provide  a  broad  overview  of  what 
the  Chief  Executive  has  experienced  in  the  wav  of  con- 
gressiotial  supijort  foi  his  national  securitv  policies.  The 
two  indexes  shown  in  the  table  are  Support 

(composed  of  the  average  support  of  Members  of  each 
House  on  all  roll-call  votes  on  which  the  President  has 
taken  a  stand,  on  whit  h  the  winning  side  receives  less 
than  MO  percent  of  the  votes,  including  paired  votes)  and 
Key  Votes  (the  average  support  of  Senators  and  Represent- 
atit  es  on  (lou^ressioual  (Juarterly's  .selet  lion  of  the  ke\  roll- 
call  votes  on  which  the  President  has  taken  a  stand  in 
eac  h  .session  of  (iongiess).  Employing  these  two  measures 
covers  both  the  broad  sweep  of  Presidential  support  and 
the  President's  success  in  obtaining  support  on  especiallv 
significant  votes.” 

In  general  the  tvpical  member  of  Congress  supports 
the  President  on  national  securitv  roll-call  votes  slightlv 
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Membeis  ol  (ionivress  lor  the  I’resideiit's  slaiids  on  national  set  iiriiv  poliix. 

Non-l  iKininious  Support:  all  roll-t  all  voles  on  whit  h  the  I’lesidenl  look  a 
stand,  on  whit  It  the  winning  sitie  reteived  no  niore  than  SI)  peneni  ol  the  tote. 

Rev  \'oles:  (  '.otigri'^MiOiot  {ht(Otnl\\  selet  lion  ol  llie  most  iinpoi  tant  roll-t  all 
votes  ol  the  tongressitinal  session  tm  wliit  h  the  Ihesitleni  itiok  a  stantl. 


more  tlian  halt  the  time,  riiere  is  plenty  of  slippage 
hetvveen  what  the  President  requests  and  what  Members 
of  Ciongress  are  willing  to  give  him.  Clertainlv  the  data  do 
not  reveal  a  Legislature  according  the  President  over¬ 
whelming  support  on  national  security  policv.  \  et  w  hat 
about  the  relative  advantage  of  national  securitv  policv 
and  domestic  })olicy? 

The  two  presidencies  thesis  draws  no  distinction 
between  opposition  and  Presidential  party  members  and 
thus  implies  that  all  Members  of  Tongress  are  more  sup¬ 
portive  of  the  White  House  on  national  securitv  policv 
than  on  domestic  policy.  At  the  same  time,  scholars  have 
commented  often  upon  bipartisanship  in  national 
itrity  policv,  especially  in  the  pre-V'ietnam  ei  a.  *-  I  hus, 
it  is  possible  that  anv  increase  in  support  lot  the  Presi¬ 
dent's  nalional  .security  policy  proposals  comes  (or  came) 
from  the  opposition  party.  If  this  is  the  case,  it  is  an 
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iinportaiu  rcfineincni  to  the  two  presidencies  arguinent. 
It  the  President's  advantage  in  leadership  on  national 
security  policy  is  limited  to  those  who  do  not  nsuallv 
snppoi  t  him,  the  potential  of  his  leadership  is  truncated 
considerabh . 

(!on\erselv,  several  studies  have  I  tund  that  the 
greatest  potential  lor  the  President  as  party  leader  lies  in 
the  area  of  national  securitv  policv.**  In  general,  the 
largest  shifts  in  congressional  voting  in  response  to 
Presidential  patty  affiliation  occui  in  national  security 
policy.  Phis  is  not  surprising.  Since  most  Members  of 
Ciongress  have  more  freedom  from  constituency  and 
interest  group  |)ressures  in  national  securitv  policy  than 
in  domestic  policy,  they  are  less  inhibited  in  following  a 
President  of  their  own  party.  .'Mscj.  liecause  the  President 
has  a  gieater  peisonal  responsibility  for  national  securitv 
affairs  than  domestic  affairs,  his  prestige  is  more  involved 
in  votes  on  national  security  policy.  Thus,  his  fellow 
party  members  in  Congress  have  more  reason  to  sup¬ 
port  him  in  these  matters  in  order  to  save  him  from 
embarrassment.  In  addition,  it  is  in  national  security 
policy  that  Piesidents  are  most  likely  to  ask  their  partv 
legions  to  shift  from  their  typical  policy  stances.  Phis 
reasoning  implies  that  we  mav  expect  additional  support 
for  the  Ptesident  on  national  securitv  policy  from  his  own 
paitv. 

fable  2  provides  a  summary  of  the  rekitive  strength 
of  domestic  and  national  security  policv  support  across 
the  last  three  decades.  Phe  data  show  that  the  President's 
party  has  nevei  been  a  reliable  resource  of  extra  support 
for  his  national  security  policies.  In  most  instances  it 
provides  /cvs  support  lor  the  President's  national  securitv 
policies  than  for  his  domestic  policies.  Phe  opposition 
party,  on  the  other  haitcl,  has  been  the  locus  of  additional 
supjtort  for  the  White  House's  national  securitv  policies. 
Yet  this  additional  support  has  diminished  substantially 
in  both  cpiantily  and  reliability  since  its  peak  in  the 
19.')()s. 
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Kiguies  ill  llu-  tiiblf  if|)ifsi'iii  itif  aviragc  siippmi  ot  Mt-nibir>  iit  (am- 
gress  (III  roll-call  mhos  lor  tlif  PrcsidriiiS  nalioii.il  stiuriir  polkv  stands  iniiuis 
tlifir  avci.igc  supporl  lor  llu-  Prcsidciit's  tIoiiicsiK  polii  \  stands  A  lu  gatist- 
ligurc  indicates  itiore  stipporl  lor  doinestk  tliati  lor  ti.itional  seciiritv  polite. 


What  accounts  ior  the  considerable  additional  sup¬ 
port  Kiseidiovver  received  from  the  opposition  party  on 
national  security  policy?  Why  have  Kisenhower’s  suc¬ 
cessors  not  enjoyed  this  same  atlvantage?  Was  his  support 
the  result  of  his  leadership,  inditating  that  the  President 
has  substantial  potential  to  reach  out  to  the  opposition 
party  in  Ciongress  to  obtain  the  supijort  he  needs  for 
national  security  jjoliev?  ()i  was  it  the  result  of  other 
factors? 


Can  mt  PRKSiotM  Lkad? 


151 


rhere  are  three  alternative  explanations  for  the 
flourishing  of  the  two  presidencies  conduct  (more  success 
in  (longress  on  national  security  matters)  during  the 
Eisenhower  administration.  One  line  of  reasoning  argues 
that  the  195()s  was  an  era  of  bipartisanship  and  deference 
to  the  President  in  national  security  policy.  Eisenhower’s 
role  as  a  leading  figure  on  the  world  stage  before  enter¬ 
ing  the  White  Elouse  and  the  consensus  generated  by  the 
Cold  War  simply  encouraged  partisan  dif  ferences  in  Cion- 
gress  to  he  set  aside  when  considering  national  security 
policy  matters. 

If  this  reasoning  is  correct,  we  should  find  similar 
levels  of  support  for  the  President’s  national  security  pol¬ 
icy  from  members  of  both  parties  and  from  Northern  and 
Southern  Democrats.  Vet,  there  were  clear  differences 
between  Democratic  aiul  Republican  national  security 
policy  suppoi  t  in  the  Senate  and  very  substantial  dif¬ 
ferences  between  Southern  Democrats  and  both  Republi¬ 
cans  atid  Northern  Democrats  in  both  chambers. 
Moreover,  although  Northern  Democrats  and  Republi¬ 
cans  had  similar  levels  of  support,  we  should  not  assume 
this  is  a  result  of  bipartisanship.  In  addition,  the  bipar¬ 
tisan-deference  thesis  does  not  explain  why  Northern 
Democratic  support  rxerrded  that  for  Republicans  in  the 
House. 

A  second  explanation  emphasizes  the  relative  advan¬ 
tage  of  the  President  in  his  ef  forts  to  obtain  passage  of  his 
policies.  It  is  essentially  Wildavsky’s  argument  that  a 
Presitlent  devoting  his  full  effoits  to  high  piioritv 
national  security  policy  issues  is  too  much  for  weak, 
docile,  poorly  informed  potential  congressional  oppo¬ 
nents  to  withstand.’’  If  this  hypothesis  is  correct,  then 
there  should  not  have  been  a  decline  of  the  two  presiden¬ 
cies  conduct  until  the  conditions  underlying  the  Presi¬ 
dent’s  advantages  changed. 

Yet  the  two  presidencies  (onduct  declined  while  the 
President’s  relative  advantages  remained.  One  can  haidlv 
aigue  that  national  security  policy  was  less  salient  in  the 
19b()s  than  in  the  previous  decade.  Nor  coidd  one 
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niaiiUain  tlial  Lviidon  Johnson  was  less  skilled  in  dealini; 
with  Ciongress  than  Dwight  Eisenhower.  Moreover,  the 
reforms  in  C'.ongress  that  eomplieated  the  President's 
persuasive  task  and  increased  the  intorination  resources 
of  Congress  occurretl  in  the  decade  jolhm'hijr  the  IPBOs.  ’'’ 
Nevertheless,  the  two  presidencies  conduct  did  diminish 
notahiv  following  Eisenhower’s  tenure  in  office,  f  hus  the 
relative  advantage  thesis  does  not  piovide  a  compelling 
explanation  for  the  two  presidencies  conduct  in  the 
19.d0s. 

.\  thircf  explanation  for  the  two  president  ies  conduct 
in  the  195()s  focuses  on  the  substance  ;)f  the  I’lesident's 
policies.  Perhaps  Eisenhower  received  additional  suijpoit 
from  Democrats  on  national  sec  in  iiv  polit  v  matters  sim¬ 
ply  because  they  agreed  with  his  policies.  Ideallv.  we 
would  test  this  hypothesis  by  assessing  the  ideological 
character  of  Eisenhower’s  national  set  ui  ity  policies  and 
the  ideological  leanings  of  each  Member  of  Congress  and 
theti  determine  whether  a  Presidetit's  policies  wete  coti- 
gruent  with  the  views  of  Representatiyes  atid  Senators.  It 
is  yery  difficult  to  precisely  place  complex  sets  of  tiatiotial 
security  policies  or  views  on  them  on  ati  ideologic  al  scale, 
however. 

Nevertheless,  it  is  reasonable  lot  us  to  accept  the 
widely  shared  view  that  t  harat  teri/es  Eisenhowei  's 
naticmal  securitv  policv  as  ititei  tiationalist  and.  iti  the 
tet  ins  of  the  times,  “liberal.  ”  If  the  policv  substance 
hypothesis  is  ccjrrect,  we  should  find  that  libeials  in  Con¬ 
gress  gave  the  Republican  President  unusualh  stiong 
support  while  conservatives,  especiallv  consei  vative  Dem- 
ocrats,  voting  without  the  pull  of  |)art\,  gave  him 
unusually  weak  support.  I  his  is  exactly  w  hat  ha))pened. 
Not  therti  Democ  rats,  almost  all  of  w  hom  w  ere  libei  al, 
gave  the  President  impressive  levels  of  iiational  sec  iiiitv 
policy  support  for  members  of  the  opposition  partv  w  hile 
Southern  Democrats,  almost  all  oi  whom  were  consei  v.t- 
tive,  awarded  hint  considerably  less  suppoit.  less  than  lot 
anv  future  Republican  President.  Republic. ms.  lotii 
between  their  generally  consei  vative  views  .iiicl  the 
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policies  of  their  party  leader,  accorded  the  President  less 
support  than  their  party  cohorts  gaye  fiitnre  Republican 
Presidents.  In  the  House  they  actually  gave  Kisenhouer 
less  support  than  did  the  Northern  Democrats. 

I'he  evidence  is  consistent  with  the  argument  that 
the  two  presidencies  conduct  of  the  IdoOs  was  a  product 
of  the  substance  of  President  Eisenhower's  national 
security  policies.  On  the  other  hand,  the  evidence  does 
not  support  hypotheses  emphasi/ing  bi|)artisanship- 
deference  or  the  relative  advantages  of  the  Chief  Execu¬ 
tive.  As  oui  di.scu.>.sion  of  out  thiici  hypothesis  demon- 
stt  ates,  similar  levels  of  support  clct  not  necessarilv 
indicate  bipartisanship. 

I  he  weakttess  of  the  bipartisan-deference  hv  pothesis 
should  not  really  come  as  a  surprise.  In  their  work  on  the 
uses  of  histoi  v  ,  Neustadt  and  Mav  tei  in  the  of  t-c  ited 
bijxuti.san  national  security  policy  consensus  ol  the  Eru- 
man  and  Eisenhower  years  “almost  pure  fantasv  ." 
Instead,  this  era  was  characteri/ed  bv  "bitiei  .  partis. m, 
and  utterly  consensus-free  debate. 

We  have  seen  vvhv  the  two  piesidencies  conduct 
occul  ted  during  the  Ei.senhower  administr.iiion.  but  win 
did  it  decline  under  succeeding  Presidents'  Probablv  the 
most  common  exj)lanation  focuses  on  the  war  in  \  iet- 
nam.  The  ai  gument  that  the  war  shattei  ed  a  bipai  tis.in 
consensus  on  national  .security  policy,  eneigi/ed  congies- 
sional  opposition  to  and  skepticism  of  the  Chief  Exec  u- 
tive,  and  encouiaged  the  development  of  staff  resources 
in  the  Legislature  is  too  well  known.  I  nclei  these  condi¬ 
tions  we  woidcl  expec  t  a  broad  dec  t  ease  in  Pi  esiclenti.il 
national  seciirity  policy  support. 

We  have  seen,  however,  that  the  two  presidencies 
conduct  was  never  based  on  bipartisanship,  defeience.  or 
relative  advantage.  Moreovei,  genet  al  sn|)poi  t  for 
Presidential  national  security  policy  did  not  fall  after 
Vietnam.  In  the  levels  of  national  secniitv  policy  snp|)ort 
for  the  President  in  summary  form,  (table  1)  the  results 
are  striking.  Desiiite  all  the  dilTerences  among  the  Piesi- 
dents  and  the  composition  of  Congresses  and  despite  the 
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extraordiiiarv  events  through  whieh  the  countrv  passed, 
support  tor  the  President's  national  set  iiiiu  polities  lias 
remained  leniarkablv  stable  (with  the  partial  exteption  ot 
Xu)i-(.  'naiiiinous  Support  in  the  House). 

I  here  is  no  (juestion  that  \  ietnain  was  a  iraumalit 
experience  tor  tlie  nation,  (ieriainlv  ii  ser\ed  as  a  catalvst 
tor  more  extensive  and  intensive  tlebate  ovei  national 
security  policv  and  the  jiotential  tor  gietttei  lestiaints  on 
the  President.  \'et,  as  we  have  seen,  it  tloes  not  tollow  that 
in  the  end  the  President  reteived  less  su|)port  Irom  (Con¬ 
gress  anv  more  than  the  incieased  use  ol  piovisions  tor 
the  legislative  veto  in  national  set  ui  it\  |iolicv  matters  led 
to  an  increase  in  actual  constraints  on  the  White  House. 

To  exfilain  the  decline  in  two  |)i  esidem  ies  condm  t 
following  the  Kisenhower  veais,  we  must  lot  us  on  the 
conditions  that  nnderlav  it  in  the  Id.aOs.  The  two  jnesi- 
dencies  cotiduct  was  contined  to  the  opposition  pait\. 
Eisenhower's  combination  ot  (onset  vati\e  domesiit  |)()1- 
icies  and  intertiationalist  national  set  in  itt  jiolit  ies  elit  ited 
support  troni  liberal  Democrats  lot  the  l.ntei  .  t  ic.iting 
the  gap  between  domestic  and  nationtti  setniit\  politv 
snppoi  t  upon  which  the  two  president  ies  depends, 

-Succeeding  Republican  Piesidents  lontinned  to  ofiei 
conseivati\e  domestic  policies,  but  theii  "hawkish" 
tiatiotia!  set  iititv  policies  no  longer  appealed  to  Noithet  ii 
Democrats.  Presidents  Nixon.  Eotcl,  and  Reagan  did 
obtain  telativelv  stiong  sti|)poii  iiom  Sonthei  n  Demo¬ 
crats  (typitallv,  thev  leceived  mote  sn|)poit  than  Ken¬ 
neth  t)i  (tihiist)!)).  Ehus  we  see  some  signs  ol  two 
presitlent  ies  ctmthn I.  ^’el  the  t onsistetii  tesponsesol  ton- 
set  \ative  Sotitheiii  Demot  rats  to  tttnsei \ati\e  Republit  an 
Presitlents  inhibitetl  the  tievelopment  ol  s\slematit  tlil- 
leretit  es  between  national  set  ni  iiv  ant!  domestit  |)olit  \ 
snppoi  t. 

Demoiratit  Piesitleiits  simph  toteivi'd  low  sn|)pt)it 
on  btitli  tiatitnial  setiiril\  anti  thnnestit  |)olit\  Irom 
Republit  ans.  w  ho  lemainetl  o\et  w  helmingh  tonsei  \  ati\e. 
Neithei  Kennetl\.  |t)hnson.  not  (Cattei  olleitti  the 
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()p|j()siti()ii  natioiiiil  si-(iirii\  |)()li<ii-s  .Iiai  it  iduihI  (on^c- 
nial.  This  iiiidct  niiiu'd  the  l)asis  lor  llir  two  pi  r  sidi  iK  ios 
c  oiidiK  1 . 

Ill  -Simi,  tlieie  is  k'ss  u-  tlu‘  two  pi fsidciic ics  toiidiici 
than  iiH't'ls  (or  iiici )  ilu-  ovi-.  .\s  a  dost  ri|)tioii  ol  an 
iinporiaiit  c  liarac  icristii  in  n.ilional  |)oli(  \  niaking,  it  was 
largoh  a  short -tcrni  plianoincnon.  As  .ni  L'\|)lanation  lor 
the  g.ip  lietwfen  national  secniitv  and  doniestii  poli(\ 
snppotl.  it  (onlnsed  ilu-  loresi  wiili  die  trees.  Presidents 
•  en|o\ed  no  lire  ride  in  the-  lunional  seentilv  poli(\ 
tealni.  I  lie\  haxr-  gi  lu-ralh  oht.nned  sn|)port  the  old 
tashioned  \\a\  :  .ippi.iling  to  independe  nt  authorities  vvitli 
the  sulisK.iue  of  polities.  l’oli(\  pielereiue,  not  Presiden¬ 
tial  delereiue,  has  doniin.iled  K\e<  lit i\ e-l.egishit nre 
rehitioiis  on  n.itional  set  in  il\  polit  v. 

('..in  the  President  le.id  (Congress  on  nation. il  setiintv 
liolicA'  1  he  .insuet  is  cot.iplex.  (  ertaiiiK  the  President 
(.intiot  .issntne  ( (ingi  c  ssioiiiil  support  on  n  ition.il  sec  tn  itv 
issues.  I  .eadei  shi[)  on  sm  h  tpiesiions  is  just  .is  gicat  a 
ih.illenge  .l^  on  donu'stir  politr  in. liters.  1  luis  the  (iliiel 
I'Aei  III  i  \  e  in  list  ni.it  sh. ill  his  reson  n  es  .ind  .it  leiiipi  to 
(  Ol  At  I  in  I  .1  \\  1  n  n  ing  ( o.ilil  ion  in  the  1  .egisl.ii  n  t  f.  Si  in  t' 
le..detAhip  u'soiiKes  .ne  limited,  ilie  Presidi  iii  will  h.i\e 
to  i  hoose  ( .irei  nll\  llu'  isMies  on  u  Ini  h  to  light.  Hr'  i  .ni- 
not  win  e\et\  h.iiile  in  whirh  he  ni.i\  wish  to  eng.ige. 
.\loieo\ei.  Mine  t ongre>>ion.ii  siijipori  is  not  ronipleleh 
depend. ilile.  die  composition  ol  co.ihlions  will  \.ir\  with 
the  issue,  inc  I  e.isiii”,  tin  (  niel  1  \eiiili\es  le.idership 
Inn  (len. 

^  r-l  the  Pi  c  sidenI  does  ret  ei\ e  i  ongi  r  ssn m.il  support 
lot  liis  n.ilion.il  secniitr  policies.  He  ends  np  ohi. lining 
lunch,  .intl  olien  niosi.  o|  wh.il  he  rei|nests  lioni  (  ini- 
gifss.  Sonie  ol  this  snppotl  is  the  lesiill  ol  the  ton- 
gineiice  ol  |)olit>  views  helween  iiiemhers  ol  the 
l.egisl.iii.’r'  .nicl  the  (diiel  l  \etnti\e.  Inil  ilieie  is  also  an 
nnpotl.nil  loletoi  Pi  esideiil  i.il  le.idei  ship. 

1  his  Is  noi  ,1  loir  III  wine  li  die  Piesicle  ni  snnph  liends 
the  1  .eg  is  hit  n  1  e  I .  ■  his  will,  how  e  \  ei  .  K.il  hei  .  it  is  le.idei  - 
shi])  III  die  .\nieiii.in  li.idiiion  ol  pel  si  lasion .  Pi  esidtni  i.il 
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leadei  ship  on  national  set  uritv  polity,  as  in  all  other  areas 
of  pt)litv,  is  leatlership  at  the  margins.  Rarelv  are  f^resi- 
tlents  in  a  posititm  to  create  thrt)ngh  their  ou  n  leatlership 
opportunities  for  major  changes  in  pt)lic\.  1  hev  may 
exploit  favtnahle  tt)ntfitions  in  their  environments  tt) 
bring  aht)nt  policy  change,  ht)\vever.  An  art)usefl  public,  a 
favoi  able  party  balance  in  Ct)iigress,  or  events  abroatl  can 
provide  the  setting  ft)r  successf  ul  Presitlential  initiatives 
in  national  security  policy. 

(lllllflusivU 

I  here  is  nt)  question  that  the  Founding  Fathers 
bequeathetl  the  President  a  formidable  challenge  when 
they  constructed  the  (>)nstitution’s  .separation  of  powers. 
Not  only  does  the  Cihief  Executive  require  the  acquies¬ 
cence  of  inflependent  political  actors  to  establish  a 
national  security  policy,  but  these  other  participants, 
inclutling  the  public,  often  view  issues  differently  than 
the  White  House  and  are  not  dependably  responsive  to 
the  President  s  efforts  at  leadership. 

Fhe  obstacles  to  Presidential  leadership  may  be  dis¬ 
tressing  to  some  observers,  especially  those  who  value 
continuity,  secrecy,  and  dispatch  in  the  conduct  of 
national  seciiiitv  policy,  ^’et  historical  perspective  is  use¬ 
ful  here,  (longiess  has  been  intimately  involved  in 
national  secuiitv  matters  fiom  the  beginning,  and  this  is 
what  the  .\merican  people  desire  and  how  the  Frameis 
designed  the  system.  It  is  bv  no  means  clear  that  the 
execiitice  bianch  has  a  monopoly  on  wisdom  or  that 
national  sec  ui  itv  policy  cannot  benefit  f  rom  a  deliberatice 
process,  even  at  the  cost  of  spec-d  and  sec  rec  y  in  action. 

Moreocer.  it  is  not  a|)|J<itent  that  congressional 
incolyenient  in  natiottal  seciiritc  |)olic\  has  been 
extremels  costly  to  the-  nation  s  long-run  interests. 
Although  cme  can  c  ite  c.ises  in  which  (.ongress  ma\  liave 
ac  ted  unwiseb  .  iheie  are  an  ecpial  number  ol  instances  in 
whic  h  the  executive'  branch  can  be  safeb  accused  ol  the 
same  failing.  .At  the  s.ime  time-,  there-  aie  le  w  c  x.unples  in 
wliic  h  the  Piesident  h.is  siinjib  been  unable'  to  ac  t  in  an 
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cmergeiicy  because  of  systemic  constraints.  I  he  War 
Powers  Resolution,  the  most  notable  effort  of  (Congress  to 
formally  constrain  the  President,  has  not  proven  to  be  a 
signilicant  restriction,  and  systematic  evidence  shows 
that  Presidents  have  not  reduced  the  use  of  force  in 
international  relations  over  the  past  decade. 

Congress  and  the  public  are  most  likely  to  be  con¬ 
cerned  with  national  security  affairs  when  the  issues 
involved  are  salient  to  them.  Their  participation  is 
entirely  appropriate  because  such  matters  are  usuallv  at 
the  core  of  defense  and  foreign  policy.  It  is  difficult  to 
articulate  a  view  of  democratic  government  that  does  not 
accord  citizens  and  their  elected  representatives  a  central 
role  in  important  matters  of  national  security  policy.  In 
addition.  Chief  Executives  in  a  democracv  need  the 
support  of  the  people  if  they  are  to  succe.ssfuily  establish 
and  itnplement  policies  that  require  sacrifice  and  moral 
commitments. 

By  examitting  the  strategic  position  of  Presidential 
leadei  ship,  we  enrich  our  understanding  of  the  nature  of 
making  national  security  policy  in  the  L'nited  States.  We 
must  accept  disagreement  between  the  President  and 
Cotigress  as  inevitable  and  adjust  our  expectations  of 
Presidential  leadership  accordingly,  recognizing  that  effl- 
ciencv  is  not  the  only  criterion  bv  which  we  evaluate  gov¬ 
ernment.  At  the  same  time,  we  should  not  forget  that  the 
President  remains  the  predominant  figure  in  making  L'S 
national  security  policy  because  of  both  his  role  in  initiat¬ 
ing  policy  and  his  constitutional  authoritv  to  take  some 
actions  in  the  national  securitv  realm  without 
congressional  approval. 

Increasing  the  potential  of  Presidential  leadership, 
and  thus  providing  more  latitude  for  rapid  policy  change, 
would  retjuire  more  than  changing  the  occupant  of  the 
Oval  Office.  It  would  necessitate  <  hanging  the  political 
svsiem.  Moreover,  providing  the  apjtropriaie  t'nviron- 
ment  for  dominant  Presidential  leadership  would  require 
alterations  in  American  political  culture  as  well  as  the 
tevamping  of  Ameritan  political  institutions.'" 
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Such  changes  arc  both  imlikch  and  imclcsii al)lc’.  Wc 
arc  going  to  be  li\ing  with  separate  institutions  sharing 
powers  tor  the  toreseealtle  Intnre.  It  is  iinpoitant  iliat 
we  understand  the  eonslitntional  system  and  appreciate 
its  advantages  tor  conducting  stable,  clemociatic 
go\ei  nment. 
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CONSTITUTION,  AND 
NATIONAL  SECURITY 


Bv  JOSEPH  E.  GOEDBERG 
National  Defense  E'niversitv 


Whatever  the  extent  of  Presidential  fxnver  an  mare  trantjiii! 
accasians.  and  lehatever  the  right  aj  the  President  ta  execute 
legislative  pragrams  as  he  sees  jit  leithant  reporting  the  made  of 
execution  ta  dangres'..  the  single  Presidential  purpose  disclosed 
an  this  record  is  to  jiiitlijully  execute  the  laws  l>\  acting  in  an 
emergencx  to  maintain  the  status  ijiio.  therein  jireirnling  collapse 
of  the  legislative  programs  until  C.ongress  could  act. 

— (.'hie/  Justice  Freclet  icE  M.  Vinson 


ED.MLM)  BL  RKF„  I  HK  (IRK.Vr  F.K.H  1  F.F.M  H-(  KM  I'RV  BRI  1- 
ish  philosopher,  carefnllv  (listinguishetl  between  prutlen- 
tial  judgment  and  "metaphysic  al"  oi  “theoretical  " 
reasoning.  Prudence  was  the  coiuern  of  the  statesman, 
and  the  statesman's  concern  was  with  the  good  of  a  par¬ 
ticular  regitne,  while  the  philosopher's  (oncern  was  with 
truth,  which  is  abstract  and  not  necessarilv  tooted  in  a 
concrete  political  ( ii  cumstaiue. 

I  he  delegates  to  the  Eederal  ( '.otn  ent ion  of  1787 
met  in  Philadelphia  to  resolve  the  major  issue  of  the 
moment.  I  he  Founding  Fathers  were  (oncei  iied  with  the 
circumstances  sui  rounding  a  partit  tilar  loncrete  political 
circumstance;  an  accepted  rc*ali/ation  that  the  .Aiticles  of 
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('.(Milftleratioii,  which  had  served  as  ihe  govei  iiiiig  instru¬ 
ment  since  independence  troni  (neat  Britain,  liad  not 
provided  sound  government.'  I  here  was  general  con¬ 
sensus  among  the  delegates  that  the  At  tides  of  (,'on- 
fedeiation  had  resulted  in  a  feeble  union,  and  that  there 
must  be  an  energetic  executive  under  a  republican  form 
of  government.  Thev  were,  however,  aware  of  the  cliffi- 
cultv  imposed  by  the  necessity  of  reconciling  these  two 
conditions,  and  there  was  disagreement  as  to  wavs  of 
resolving  the  tension  between  republican  energv  and 
republican  virtue. 

■Although  the  Founding  Fathers  were  statesmen,  not 
philosophei s,  they  had  reflected  upon  both  the  phi¬ 
losophic  theories  of  politics  as  well  as  the  annals  of  politi¬ 
cal  life.  Fhe  founding  of  the  American  Republic, 
consecpiently,  is  one  oftho.se  rare  moments  in  historv  that 
coitibine  deliberation  and  action. 


f{ i‘f>iihHain  ( toi  •erumftil 

Both  the  Federal'sts,  who  advocated  an  extended 
coimnerciitl  republic,  and  the  anti-Federalists.  who  sup- 
[torted  ;t  small  agrarian  republic,  agreed  th;tt  the  republi¬ 
can  form  of  government  was  most  desirable.-  No  other 
lot  in  of  government,  Madison  wrote  in  /•Vc/cnc/o/.  .No. 
"wotdd  be  reconcilable  with  the  genius  of  the  people  of 

America _ '  A  republican  form  of  government,  .Madison 

continued,  is 

a  govennneiit  which  derives  ail  its  powers  diiccilc  or 
mdireciU  from  the  great  Irodv  of  the  peojrle.  and  is 
achiiinistered  In  persons  holding  their  offices  during  jilea- 
snre,  for  a  liniiied  pc-riod,  or  during  goocf  heh.ivior.  It  is 
I'.vsctilKil  to  such  a  governnu’ut  tliat  it  Ik-  dei  iveef  f  rom  tlie 
great  body  of  the  society,  not  from  an  inc onsiderahle 
proportion,  or  .1  fayorc-d  c  lass  of  it _ 

M.idison's  exposition  of  the  |)rintiple.s  of  the  lepublic.m 
form  is  true  to  the  etvmologv  of  the  vet  v  woicl  rcjnihiioni 
(ft tun  the  l.atin  ns  publud.  literally,  "the  public  thing"). 
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riie  great  debate  that  took  place  within  the  Cionstitu- 
tional  Convention  was  not  over  the  desirabilitv  of  republi¬ 
can  government  but  how  best  to  preserve  the  virtues  of 
republican  government  while  securing  the  natural  rights 
of  American  citizens.  The  intent  of  the  republican  gov¬ 
ernment  is  to  secure  the  natural  rights  of  its  citizens.  In 
this  sense,  the  ends  of  government  stated  in  the  Preamble 
to  the  Constitution  reflect  the  modern  natural  rights  doc¬ 
trines  of  Hobbes  and  Locke,  which  constitute  the  inform¬ 
ing  principles  of  modern  liberal  democracies.  Thus,  to 
ensure  man’s  natural  rights,  government  is  bound  to  rule 
bv  law.  Both  governed  and  governing  are  bound  by  law 
itself  to  ensure  that  the  law  is  promulgated  in  an  accept¬ 
able  way,  that  the  law  is  known,  and  that  the  law  is 
applied  equally.  The  fundamental  law,  the  (Constitution, 
provides  the  procedures  bv  which  law  is  promulgated  and 
applied.  I  he  great  theoretical  contribution  that  the 
Founding  Fathers  made  to  the  .science  of  politics  was  the 
construction  of  a  form  of  government  that  provided 
republican  cures  for  republican  ills. 


Esldhlishmcnt  of  a  Ri'l)uhli((iii  EtrsKiom 

Following  the  Revolutionarv  War.  State  (onstitu- 
tions — with  but  few  exceptions — established  weak  execu¬ 
tive  branches  of  government.  Strong  executives  weie 
identified  in  the  minds  of  the  people  as  a  threat  to  their 
individual  liberties,  (.haiies  Fhatch  points  out  in  his  c  las¬ 
sie  study,  The  ('.reation  of  I  he  Amrriron  Presidctiry.  that  the 
outstanding  characteristics  of  the  chief  magistracc  in  the 
States  were  short  terttts,  strict  limitations  on  i eeligibilitv, 
and  election  by  the  legislature.'  .State  executives  could  lay 
no  real  claim  to  executive  independence  fiom  the  legisla¬ 
tive  will,  resulting  in  .Slate  governments  that  were  unable 
to  moderate  the  demands  of  the  |)eople  and  provide 
stable  government.  Speaking  on  the  floor  of  the  (.onstitu- 
tional  (.onvention,  |aines  Madison  characterized  the 
lessons  drawn  from  the  stale  experiences: 
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E\])erieiKe-  had  proved  a  tendencA  in  oiir  go\ernnieiits  to 
throw  all  power  into  the  legislative  vortex.  The  I'.xecutives 
ot  the  Sttites  ate  in  general  little  more  than  c  y  phers;  the 
legislatures  omnipotent.  If  no  etf'eetive  check  he  devised 
for  restraining  the  instability  and  enc  loac  hment  of  the 
latter,  a  revolution  of  .some  kind  oi  the  other  yvould  be 
inevitable.  ’ 

At  tit  le  \’ 1 1 1  of  the  Articles  of  (lonfederalion 
provided  foi  the  estahlishineiii  of  a  (ioniniittee  of  the 
Stales  ccititposed  of  one  delegate  troni  each  of  the  States. 
The  conimitlee  appoiiited  othei  committees  and  civil 
of  titers  tiecessarv  to  conduct  the  general  affairs  of  the 
tiation,  atid  liom  tlte  (iommittee  of  the  States  one  dele¬ 
gate  yvotild  he  selected  to  serve  "in  the  office  of  presi- 
detit.  "  His  term  of  office  was  limited  to  one  vear  and  his 
genetal  res|jonsihilities  were  those  of  a  presiding  cyfflcer. 
Like  the  State  expeiiences.  the  les.sons  learned  from  the 
years  itndet  the  .Articles  of  Cionfederation  pointed  to  the 
need  tor  a  sttong  executive  capable  of  providing  strotig 
adtninisti ation  and  effective  leadership. 

Both  the  State  and  national  experiences  under  the 
At  tides  of  (ionfederation  demonstrated  the  dangei  s  of 
governtnents  invested  with  insufficient  tneans  to  fulfill 
the  1  esponsihilities  entrusted  to  them  bv  the  people.  The 
ct  itical  task  lor  the  architects  of  the  American  regime  was 
to  create  an  energetic  executive  compatible  with  the 
lepublican  foi  in  of  government.  Both  Federalists  and 
anti- Federalists  recogni/.ed  the  value  of  an  energetic 
executive. 

Writing  in  Fedcraiisl.  No.  70,  Alexander  Hamilton 
expressed  the  v  iew  that  "energy  in  the  Fxecutive  is  a  lead¬ 
ing  character  in  the  clennition  of  good  government.  It  is 
es.sential  to  the  piotection  of  the  communitv  against  for¬ 
eign  attac  ks;  it  is  not  less  essential  to  the  sleadv  admin¬ 
istration  of  the  laws  — ’  As  de  1  Oc cpiev  ille  observed, 
“  I  he  lawgivers  ol  the  I  nion  appreciated  that  the  execu¬ 
tive  jjower  could  not  worthilv  and  profitahlv  can  v  out  its 
task  unless  it  was  given  more  stahilitv  and  strength  than 
were  granted  in  the  individual  states."'' 
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One  of  the  leading  anti-Federalists,  Cieorge  Mason, 
argued  on  the  floor  of  the  Constitutional  (Convention  on 
June  4  that  one  of  the  advantages  of  a  unitarv  executive 
was  the  “secresy  [w],  the  dispatch,  the  vigor  and  energy 
which  the  government  will  derive  fcom  it,  especially  in 
time  of  war.”'  Mason  quickly  pointed  out  that  despite  his 
belief  that  a  strong  executive  was  necessarv,  “the  govern¬ 
ment  will  of  course  degenerate  ...  into  a  monarchy — a 
government  so  contrary  to  the  genius  of  the  jteople  that 
they  will  reject  even  the  appearance  of  it."^  .\s  was  the 
case  with  many  of  the  anti-Federalists,  Mason  feared  that 
the  power  of  a  unitary  executive  would  he  directed 
against  the  freedom  of  the  .States. 

Despite  his  recognition  that  executive  energy  was 
desirable,  he  proposed  the  creation  of  a  multiple  execu¬ 
tive  consisting  of  three  persons,  one  each  from  the  north¬ 
ern,  middle,  and  southern  states.  This  scheme  would 
have  created  an  executive  incapable  of  good  government. 
But  such  an  executive  would  have  been  incapable  of 
mischief  at  the  expense  of  the  Slates. 

At  the  other  extreme  Alexander  Hamiltoii  argued 
that  there  could  not  be  good  government  without  a  good 
executive,  a  view  he  later  articulated  in  Federalist,  No.  70, 
when  he  contended  that  “we  ought  to  go  as  far  in  order 
to  attain  stability  and  permanency,  as  republican  princi¬ 
ples  will  admit.''  Republican  principle,  he  proposed, 
would  allow  the  establishment  of  a  legislature  in  which 
one  branch,  the  Senate,  held  their  of  f  ices  for  life  or  for 
good  behavior  and  an  executive  was  elected  to  serve  dur¬ 
ing  good  behavior.  A  convincing  argument  can  be  made 
that  Hamilton  conceived  of  a  strong  republican  executive 
and  a  permanent  Senate  as  a  means  of  restraining  the 
excesses  of  popular  government,  but  the  recognition  of 
such  excesses  does  not  mean  that  Hamilton  was  an  enemy 
of  republicanism.  Hamilton's  sober  reflections  on  the 
strengths  and  weakne.sses  of  the  form  of  government  he 
most  desired  are  reminiscent  of  the  statesman's  careful 
reflections  on  political  principles.  He  was  not  a  blind 
partisan  of  republicanism,  but  a  thoughtful  one. 
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The  commitment  to  republican  principles  was  so  per¬ 
vasive  among  both  Federalists  and  anti-Federalists  that 
the  autliors  of  the  Federalist  Papers  (in  this  case  Hamilton) 
were  forced  to  deny  that  the  executive  departmetit  (d  the 
proposed  government  was  the  embryo  t)t  a  future  mon- 
archv.  Federalist,  No.  67  through  No.  71,  emphasized  the 
republican  character  of  the  proposed  Presidem  v  and 
carefully  argued  that  the  Ameritan  executive  branch 
would  not  lesemble  tlie  British  inonaKhv.  1  he  fact  that 
Hamilton  constructed  his  arguments  to  show  that  the 
Presidency  was  consistent  with  the  genius  of  republican 
gcnernment  demonstrates  the  strength  of  the  fear  of 
growing  monarchism  among  the  opposition. 

Whether  or  not  Hamilton  believed  that  his  pnjposal 
could  be  adopted  cannot  be  answeretl,  but  there  is  little 
question  that  Hamilton's  plan  introduced  into  the  consti- 
tuiiotial  deliberations  the  most  explicit  statement  favoring 
a  stiotig  national  executive  with  republican  eneigv.  In 
Federalist.  No.  70  through  .No.  77,  Hamilton  identified  the 
itigredietits  of'  an  energetic  executive:  unilv,  duration, 
adequate  provision  for  its  support,  and  competent 
powers. 

.\  unitary  executive,  Hamilton  states  in  Federalist.  .No. 
70,  is  mot  e  conducive  to  “decision,  a<  tivitv,  secrecv,  and 
dispatch."  An  executive  consisting  of  two  or  more  is 
always  in  danget  of  differences,  thus  inviting  dissension 
within  the  branch.  Further,  such  dissension  would 
weaken  the  dignity  and  authority  of  the  office,  which 
would  in  turn  frustrate  “the  most  important  measures  of 
the  government,  in  the  most  critical  emergencies  of  the 
state.”'*'  .Such  disputes  within  a  plural  executive  would,  he 
emphasized,  open  the  community  to  irrecomilable 
factional  dispute. 

Hamilton  contended  in  Federalist.  .No.  70.  that  unlike 
the  executive  ttratich,  where  quickness  of  action  is 
desirable,  “in  the  legislature,  promptitude  of  decision  is 
of  tenet  an  evil  than  a  benefit. A  decision  ot  resolution 
of  ati  issue.  Hamilton  argued,  suggests  that  the 
opposition  has  been  put  to  rest.  \  legislatuie.  uidike  an 
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exec.iiti\c,  bt'nefits  from  rlifleieiue.s  of  (jpiiiion  prccisclv 
because  such  differences  force  the  bodv  to  be  delil>eia- 
tive.  Deliberation  and  circuinspeclion  ate  necessarv  to 
moderate  the  excesses  of  the  majority.  While  dissension  is 
appiopriate  foi  tlie  delit)erative  body,  such  dissension  is 
ina|)propi  iate  and  harmful  to  the  role  of  the  executive 
hex  ause  conflit  t  ueakens  the  necessarv  ingredients — vigor 
and  expedition — so  vital  to  the  office.  This  is  particularly 
true  with  regard  to  the  President’s  ability  to  conduct  war. 
“In  the  conduct  of  war,  in  which  the  energy  of  the  t.xecu- 
tive  is  the  bulwark  cif  the  national  security,  evei  \  thing 
would  be  to  be  apprehended  from  its  plurality.  ,\s 
Hamilton  later  argued  in  Federalist,  .No.  74.  “Of  all  the 
cares  or  concerns  of  government,  the  diiection  of  war 
most  |)eculiarlv  demands  those  qualities  which  distinguish 
the  exei  cise  of  power  bv  a  single  hand.”' '  The  conduc  t  of 
wai  ,  he  adds,  lecjuiies  directing  and  employing  the 
common  sti  etigth  of  the  nation. 

De  focc^ueville  summari/es  the  dilemma  of  F.xecu- 
tive  power,  ‘“'rhe  American  lawgivers  had  a  difficult  task 
to  fulfill;  they  wanted  to  create  an  execiitive  power 
dependent  on  the  majority  that  vet  should  be  suffic  iently 
strong  to  act  lieelv  on  its  own  within  its  proper  sphere."" 
I  he  Piesidencv,  consequently,  must  be  undei  stood  in 
light  of  the  entire  structure  estaltlisbed  at  the  (ionstitu- 
tioual  (iouvention.  As  de  focqueville  and  Hamilton  state, 
a  republican  government  depends  upon  the  majority. 
The  disti  ibulion  of  power,  or  more  prc)|jei  Iv  stated,  the 
assignment  of  executive  responsibilities,  was  purposeiullv 
designed.  The  “framers  "  distributed  functions  considered 
to  be  natuial  tet  each  of  the  blanches  of  government, 
despite  the  existence  of  some  areas  ol  ambiguity.  1  he  dis¬ 
tribution  of  the  wai-making  powers  is  an  example  of  this 
pioblem. 

An  additional  reason  led  the  founders  to  believe  that 
the  country  would  be  safer  with  the  President  in  contiol 
of  the  militaiy.  I-ederalist,  No.  10,  identifies  the  piopensitv 
of  popular  govei  nment  to  fall  vic  tim  to  the  dan.gerous 
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vice  of  faction — especially  majority  faction.’"  Irrespons¬ 
ible  majorities,  acting  in  response  to  the  spirit  of  the 
moment,  constitute  a  greater  threat  to  popular  govern¬ 
ment  than  the  potential  dangers  of  monarchy  and  aristoc¬ 
racy. 

For  Hamilton  the  Presidency  should  be  a  check  upon 
the  excesses  of  the  populace,  and  (iouverneur  Morris 
went  so  far  on  July  19  as  to  argue  that  it  was  necessary 
for  the  executive  to  he  the  “guardian  of  the  people,  even 
of  the  lower  classes,  agst.  Legislative  tyranny,  against  the 
Great  8c  the  wealthy  who  in  the  course  of  things  will  nec¬ 
essarily  compose — the  Legislative  body.'’"’  At  the  time  of 
the  founding,  legislative  tyranny  was  feared  as  much  if 
not  more  than  executive  tyranny.  Lhis,  in  fact,  was  the 
original  justification  for  the  creation  of  a  bicameral  legis¬ 
lature:  to  retard  legislative  action  and  promote  delibera¬ 
tion.  De  Tocqueville  observed  that  “tiie  Americans  could 
not  eliminate  that  tendency  which  leads  legislative  assem¬ 
blies  to  take  over  the  government,  but  they  did  make  it 
less  irresistible.”'^  De  Tocqueville’s  observation,  in  fact, 
parallels  that  made  in  Federalist,  No.  71,  where  Hamilton 
added,  “In  governments  purely  republican,  this  tendency 
is  almost  irresistible.”'^  Hamilton’s  argument  is  worth 
stating  at  length; 

The  representatives  of  the  people,  in  a  popular  assembly, 
seem  sometimes  to  fancy  that  they  are  the  people  them¬ 
selves,  and  betray  strong  symptoms  of  impatience  and  dis¬ 
gust  at  the  least  sign  of  opposition  from  any  other 
quarter;  as  if  the  exercise  of  its  rights,  by  either  the  execu¬ 
tive  or  judiciary,  were  a  breach  of  their  privilege  and  an 
outrage  to  their  dignity.  They  often  appear  disposed  to 
exert  an  imperious  control  over  the  other  departments; 
and  as  they  commonly  have  the  people  on  their  side,  they 
always  act  with  such  momentum  as  to  make  it  very  diffi¬ 
cult  for  the  other  members  of  the  government  to  maintain 
the  balance  of  the  Constitution."* 

James  Madison,  writing  in  Federalist,  No.  51,  recog¬ 
nized  that  the  Constitution  was  designed  to  check  the 
Congress  (as  mentioned  above  by  dividing  the  legislature 
into  two  branches,  each  one  having  different  modes  of 
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election  and  dilterent  principles  of  action)  and  fortilv  the 
executive  branch.  Each  branch  of  government  was  given 
sufficient  constitutional  means  and  personal  motives 
to  resist  encroachment  by  the  other.  In  Madison’s  words. 
‘‘Ambition  must  be  made  to  counteract  ambition. 
The  interest  of  the  man  must  be  connected  with  the 
constitutional  rights  of  the  place.”-" 

There  is  little  doubt  that  the  control  of  the  militarv 
was  viewed  as  a  necessarv  but  potenticdlv  dangerous 
weapon  of  power.  Ehe  Founding  Fathers  recognized  the 
dangers  that  a  standing  armv  posed  to  the  liberties  of  a 
countrv,  hut  they  also  recognized  that  a  primarv  failing  of 
the  Articles  of  (Confederation  was  their  inabilitv  to  guar¬ 
antee  support  for  the  adequate  defense  against  both  for¬ 
eign  attack  or  domestic  instability.  The  (Constitution 
entrusted  an  army  to  the  national  government  and  not 
the  State  governments.  For  this  fundamental  law,  the 
authors  were  required  to  provide  adequate  justification. 
In  Federalist,  No.  25.  Hamilton  observes  that  because  the 
army  potetitially  was  such  a  dangerous  weapon  of  power, 
it  was  better  to  entrust  such  authority  in  those  hands  ‘‘of 
which  the  people  are  most  likely  to  be  jealous,  than  in 
those  of  which  they  are  least  likely  to  be  Jealous."-'  Of 
special  interest  is  Hamilton’s  reference  to  a  now  familiar 
theme,  “For  it  is  a  truth,  which  the  experience  of  ages  has 
attested,  that  the  people  are  always  most  in  danger  when 
the  means  of  injuring  their  rights  are  in  the  possession  of 
those  of  whom  they  entertain  the  least  suspicion.  ”-- 

Hamilton,  in  Federalist,  No.  B9,  compared  the  Presi¬ 
dent’s  power  as  Commander  in  Chief  with  that  possessed 
by  the  British  monarch  and  the  governor  of  New  York, 
the  State  whose  constitution  provided  its  executive  with 
the  greatest  amount  of  power.  Hamilton  emphasized  that 
in  comparison  to  both  offices,  the  Presidential  authoriza¬ 
tion  is  limited  by  the  fact  that  he  “will  have  only  the  occa¬ 
sional  command  of  such  part  of  the  militia  of  the  nation 
as  by  legislative  provision  may  be  called  into  actual  service 
of  the  Union.”  Second,  whereas  the  Presidential  authority 
enables  him  to  be  the  supreme  commander  and  director 
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of  the  military  and  naval  forces,  the  British  king  can  both 
declare  war  and  raise  and  regulate  the  armies  and 
fleets.--’  The  entire  point  of  Federalist,  IMo.  b9,  is  to  dem¬ 
onstrate  how  limited  the  Presidential  grant  is  in  com¬ 
parison  to  other  executives. 

I  he  power  to  conduct  or  wage  war  and  the  constitu¬ 
tional  authority  as  Commander  in  Chief  were  viewed  as 
executive  responsibilities  because  of  the  ability  of  the  uni¬ 
tary  executive  to  act  with  secrecy,  dispatch,  vigor,  and 
energy  and  because  the  executive  was  more  likelv  to  be 
scrudnizcd  for  abuse  of  power  than  the  legislature  within 
a  republican  form  of  government. 

The  Ends  of  Republican  (Government 

The  Founding  Fathers  believed  that  the  constitu¬ 
tional  design  of  the  proposed  republic  would  provide  the 
means  by  which  the  abuse  of  power  could  be  prevented. 
Essential  to  that  design  was  the  provision  of  sufficient 
strength  so  that  the  government  could  fulfill  the  desired 
ends.  John  Marshall  characterized  Alexander  Hamilton's 
opinion  on  this  matter: 

It  was  known  that,  in  his  judgment,  the  constitution  of  the 
United  States  was  rather  chargeable  with  imbecility,  than 
censurable  for  its  too  great  strength;  and  that  the  real 
sources  of  danger  to  American  happiness  and  liberty, 
were  to  be  found  in  its  want  of  the  means  to  effect  the 
objects  of  its  institutions; — in  its  being  exposed  to  the 
encroachments  of  the  states, — not  in  magnitude  of  its 
powers.-' 

How’  much  power  must  be  granted  to  the  newly  cre¬ 
ated  government  could  not  be  ascertained  with  precision. 
As  John  Marshall  was  later  to  argue  in  McCulloch  v.  Mary¬ 
land,  "the  government,  which  has  a  right  to  do  an  act  and 
has  imposed  oii  it  the  duty  of  performing  that  act,  must 
according  to  the  dictates  of  reason,  be  allowed  to  select 
the  means.”2^  The  Constitution,  unlike  a  legal  code,  did 
not  intend  to  designate  “all  [of]  the  subdivisions  of  . . .  its 
great  powers  in  the  Fundamental  Law."'-'’  Marshall’s 
opinion,  of  course,  referred  specifically  to  the  powers  of 
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( Ajiigrt'ss  as  siipulatctl  in  article  I,  section  IS,  ol  tlie 
(’.onstitntion,  but  the  aignnient  is  applicaltle  to  other  arti¬ 
cles  as  well.  II  the  end  ol  government  is  legitimate  and 
within  the  sco|)e  ol  the  (ainstitntion,  then  there  is  a 
responsibilitv  to  use  those  means  available. 

Writing  in  I'tdiialist,  No.  23,  Hamilton  raised  the 
issue  ol  what  was  necessarv  lor  the  common  defense.  I  he 
government  must  raise  armies,  build  and  equip  lleets, 
prescribe  rules  lor  the  government  of  both,  direct  their 
operations,  and  provide  lor  their  support.  What  is  critical 
is  Hamilton's  formulation  of  how  the  powers  necessarv 
for  the  common  defense  should  be  allocated 

1  hese  powers  ought  to  exist  without  limitation,  because  it 
is  impossil)le  to  loresc-e  or  deline  the  extent  and  cat  ietv  of 
national  exigenc  ies,  or  the  cot  respondent  extent  and  \  .iri- 
et\  of  the  means  which  mav  he  necessaiA  to  satisf\  them.-’ 

Becaitse  no  otie  could  foresee  the  shape  of  dangers  that 
might  arise  in  the  future,  the  mc'ans  to  meet  them  should 
not  be  shackled  with  constitmional  restraints.  Hamilton 
stressed  (hat  "a  government,  the  Cainstittition  of  which 
rendet  s  it  unfit  to  be  trusted  with  all  the  powers  which  a 
free  people  ou^ht  to  (Megdle  to  am  ^ovctiiment.  would  be  an 
unsafe  attcl  improper  depositorv  of  the  NA  I  ION.AL  IN  1 I  R- 
t.S  IS,  wherever  I IIKSK  with  proprietv  be  confided,  the  co- 
incidetit  powers  mav  safelv  accompatiy  them.  '-'' 

As  a  sovereign  entitv,  the  United  States  is  invested 
with  all  the  powers,  rights,  immunities,  and  privileges  rec- 
ogni/ed  bv  international  law.  As  james  Wilson  described 
it,  "When  the  United  States  declared  their  independence, 
thev  were  Itouncl  to  receive  the  Uaw  of  Nations  in  its 
modern  state  of  purity  and  rermement.  "  In  1930.  Justice 
Suthei  land's  opinion  in  United  States  v.  Unrtiss-Wriglit 
Export  Uorporation  echoed  Wilson's  position.  “By  the  Dec¬ 
laration  of  Independence,  'the  Representatives  of  the 
United  States  of  .America'  declared  the  United  (not  the 
several)  U.olonies  to  be  free  and  'independent  states'  and 
as  such  to  have  ‘full  Power  to  lew  War,  conclude  Peace, 
contract  .Alliances,  establish  Commerce  and  to  do  all 
othei  Acts  and  1  hings  which  Independent  States  mav  of 
right  do.""-'' 
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Foreign  relations  power,  as  such,  is  exclusively  a 
power  of  the  national  government.  Article  1,  .section  10, 
of  the  Constitution  restricts  State  action:  “No  State  shall 
enter  into  any  treats,  alliance  or  confederation;  grant  let¬ 
ters  of  marque  and  reprisal,”  or  wilhout  the  consent  of  Con¬ 
gress,  enter  into  anv  agreement  or  compact  with  a  foreign 
power. 

Despite  the  fact  that  the  United  States  is  a  member  of 
the  family  of  nations  and  enjoys  those  powers  of  sov¬ 
ereignty,  the  decision  as  to  how  those  powers  are  to  be 
employed,  rights  to  be  maintained,  and  responsibilities 
fulfilled  must  still  be  delegated  to  specific  offices.  That 
specification  is  done  broadly  by  the  Constitution.  The 
Constitution  commits  these  powers  to  the  political  discre¬ 
tion  of  the  President  and  Congress.  And  as  Marshall 
argued  in  Marhun  v.  Madison: 

Phis  original  and  supreme  will  organizes  the  govern¬ 
ment,  and  assigns  to  different  rlepartments  their  respec¬ 
tive  powers,  ft  may  either  stop  here,  or  establish  certain 
limits  not  to  he  transcended  by  those  departments. 

The  government  of  the  United  States  is  of  the  latter 
description.  T  he  powers  of  the  legislature  are  defined  and 
limited;  and  that  those  limits  may  not  be  mistaken,  or  for¬ 
gotten,  the  constitution  is  written.  lo  what  purpose  are 
powers  limited,  and  to  what  purpose  is  that  limitation 
committed  to  writing,  if  these  limits  may,  at  any  time,  be 
passed  by  those  iittended  to  be  restrained?  1  he  distinction 
between  a  government  with  limited  and  unlimited  powers 
is  abolished,  if  those  limits  do  not  confine  the  persons  on 
whom  they  are  imposed,  and  if  acts  prohibited  and  acts 
allowed,  are  of  equal  obligation.'" 

But  though  clesirou.s  of  an  energetic  government 
capable  of  fulfilling  its  constitutional  ends,  the  Founding 
Fathers  imposed  limits.  Constitutional  government  is 
opposed  to  arbitrary  rule.  Unlike  arbitrary  rule  where 
heads  of  government  can  engage  in  any  activity  at  their 
will  for  whatever  end  they  may  choose,  limited  govern¬ 
ment  restricts  both  the  ends  and  means  of  government. 

Yet  government  shotild  be  limited  for  some  purpose 
or  end.  Fo”  the  United  States  the  limitation  is  to  secure 
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the  iiatiii  iil  righis  ol  its  t  iti/ciis.  I  hus,  govcrnmeni  can  he 
limited  and  at  tlte  same  lime  eneigelic — a  point  empha- 
si/ed  in  llie  |K)litical  teaeltings  ol  Hamilton  and  Marshall. 
Stating  this  point  in  riiilfd  Sltilc.'.  v.  Maiinrr  /'/  til..  Marshall 
said,  “[  The  United  Slates’]  poweis  ate  imcjnestionably 
limited;  hut  while  within  those  limits,  it  is  perleet  govern¬ 
ment  as  anv  other,  having  all  the  lacnlties  and  propei  ties 
helcjiiging  to  a  government,  with  a  perleil  tight  to  use 
them  lieclv  in  oiclet  to  accomplish  the  objectives  ot  its 
institutions.”'' 


I’lfrovaiixT 

I  here  are  times,  however,  when  a  government 
conlronts  a  political  sitiitition  that  is  unpredictable,  or 
deviates  from  experience  ot  expectation.  The  condition 
ot  vvai ,  lot  example,  is  not  an  evei  ydav  condition  nor  is 
civil  unrest  or  tailnre  of  a  nation's  financial  structure. 
The  national  interest  mav  recpiire  that  action  be  taken 
that  either  has  not  been  ptocided  tot  in  Ian  or  uoiild  be 
contrary  to  whiil  the  law  clearlv  slates.  T  his  power  to  act 
according  to  discretion  tor  the  public  good  without 
prescription  ot  law,  and  sometimes  against  it.  is  the  power 
of  prerogative.  Pterogative  received  its  clearest  statement 
in  cliaptet  XIV  ot  John  l.oc  ke's  Sriiind  of  Civil 

Govenimciit.  Locke  stated  that  in  those  instances  where 
the  law  cannot  provide  tor  a  lemedy,  authorilv  to  act 
“must  necessaiih  be  lelt  to  the  disc  letion  ot  him.  that 
has  the  Lxecutive  Power  in  his  hands,  to  be  ordered 
by  him,  as  the  public  k  good  and  advantage  shall 
require _ 

A.V.  Dic  ev's  monumental  siudv,  I ntrodiu  tioii  to  the 
Study  of  the  Law  of  the  Cou.slitutiou.  identifies  the  origin  ot 
prerogative  not  with  an  act  of  Parliament  but  with  “the 
residue  ot  (liscretiomiry  ot  arbittary  tiulhorily,  which  at 
any  given  time  is  legally  left  in  the  hands  of  the  Urown."" 
Dicey  points  out  that  at  one  time  the  king  was  in  tact  as 
well  as  in  name  “the  sovereign."  William  Blac kstone’s 
Commeuten  ie.s  on  the  l.au’s  of  ICiiirlaud.  written  tiom 
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I7fi5-t)9.  suggested  in  book  I  that  the  royal  prerogative 
was  invested  in  royal  hands  bv  the  British  constitution. 
Prerogative  was  placed  in  a  single  hand,  Blackstone 
argues,  lor  the  purpose  of  unanimity,  strength,  and  dis¬ 
patch.  If  the  power  were  not  unitary,  then  prerogative 
would  be  subject  to  inanv  wills  and,  "if  disunited  and 
draw  ing  dilterent  wavs,  create  weakness  in  a  govern¬ 
ment:  and  to  unite  those  several  wills,  and  reduce  them  to 
one,  is  a  work  of  mote  time  and  delav  than  exigencies  of 
state  will  afford."*' 

Dices  argued  that  from  the  time  (if  the  Norman  Con- 
(|uest  to  the  Revolution  of  lbH8,  the  (hown  did  possess 
manv  of  the  attributes  of  sovereigniv.  During  the  reign  of 
the  Stuai  ts,  the  doctrine  of  prerogative  was  maintained 
not  onlv  b\  the  king  but  by  those  who  favored  an  increase 
in  roval  authoritv. But,  he  argued,  prerogative  as 
undei  stood  during  genuine  monarchical  ptwer  no  longer 
existed.  Hamilton,  writing  in  Federalist,  .No.  2f),  made  the 
same  point  as  Dicey.  With  specific  reference  to  the  right 
of  the  British  monarch  to  maintain  a  standing  army, 
Hamilton  points  out  that  prerogative  existed  in  England 
for  a  long  time  after  the  Norman  Conquest.  Gradually, 
how  e\  er,  "inroads  were  . . .  made  upon  the  prerogative,  in 
favor  of  libertv,  first  bv  the  barons,  and  afterwards  bv  the 
people,  till  the  greatest  part  of  its  most  formidable 
[j'  etensions  became  extinct.’’"’ 

f  he  great  English  historian,  T.B.  Macaulay,  writing 
in  Fhe  Flislorx  oj  England,  traces  the  limitations  on  the 
royal  prerogative  from  prohibiting  legislation  without 
parliarnentarv  approval,  imposing  taxes  without  parlia¬ 
mentary  consent,  and  limiting  the  king's  administration 
of  the  realm.*" 

Nevertheless,  Dicey  believed  that  the  prerogative  was 
transformed  in  British  Government  into  parliamentary 
conventions.  We  tnay  use  the  term  “prerogative”  as 

ecjuivalent  to  tlie  di.scretionary  authority  of  the  executive, 
and  tlieii  lav  down  that  the  convention.'^  of  the  ctvnstitution 
are  in  the  main  precepts  for  determining  the  mode  and 
spirit  iti  which  the  prerogative  is  to  be  exercised,  or  (what 
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is  re;ill\  tlie  same  tiling)  for  fixing  the  niannei  in  which 
an\  transaction  wtiich  can  legally  he  done  in  virtue  of  the 
Royal  prerogative  (such  as  the  making  of  war  or  the 
declaration  of  peace)  ought  to  be  carricfl  out.''* 

(iiven  the  rise  of  parliamentary  supremacv  in  Great 
Britain,  the  diseretionary  power  of  the  tnonarch  was 
defined  and  moderated  through  the  sovereign  body.  Dis¬ 
cretionary  authority  still  exists,  but  that  authority  is  “con¬ 
stitutionalized.”  Given  the  fact  that  the  British 
Gonstitution  is  unwritten  and  an  act  of  Parliametit  stands 
as  the  supreme  expression  of  what  is  necessarv  fdi  the 
public  good,  the  prerogative  is  no  longer  monarchical  but 
now  parliametuary.  Prerogative,  itself,  has  accompanied 
the  transformation  of  the  British  regime  from  a  mon¬ 
archy  to  an  aristocracv  and  ultimately  to  a  democracv. 

Unlike  the  British  Parliament,  the  American  Legisla¬ 
ture  is  not  supreme.  Gonstitutionally,  acts  of  Congress 
must  be  in  conformity  with  the  fundamental  law.  Argu¬ 
ing  in  Federalist,  No.  78,  Hamilton  emphasized  how 
important  it  is  for  limited  constitutional  government  to 
have  a  judicial  branch  and  not  the  Legislature  or  the 
Executive  to  Judge  legislative  action. 

1  here  is  no  position  which  depends  on  clearer  principles, 
than  that  every  act  of  a  delegated  authority,  contrarv  to 
the  tenor  of  the  commission  under  which  it  is  exercised,  is 
void.  No  legislative  act,  therefore,  contrarv  to  the  Cainsti- 
tution.  can  be  valid,  t  o  denv  this,  would  be  to  affirm,  that 
the  depute  is  greater  than  his  principal:  that  the  servant  is 
above  his  master;  that  the  representatives  of  tlie  people 
are  superior  to  the  people  themselves;  that  men  acting  by 
virtue  of  powers,  may  do  not  only  what  their  powers  do 
not  authorize,  but  what  they  forbid,''* 

As  Marshall  emphasized  in  Marinin  v-  Madison,  the  origi¬ 
nal  and  supreme  will  of  the  people  expressed  itself  in  the 
(amstitution.  The  authority  of  that  fundamental  law 
organizes  and  assigns  to  different  branches  their  respec¬ 
tive  powers — not  the  Legislature,  and  not  the  Executive. 
As  a  consequence,  the  delegation  of  discretionary  power 
to  act  for  the  public  good  cannot  emanate  from  the  Legis¬ 
lature,  from  the  Executive,  or  from  the  Gourt.  Ehe 
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power  to  so  a(  t  lot  the  piihlit  i^oofl  must  spring  from  the 
( lonstitittion  itself. 

james  Wilsoti,  an  influential  delegate  to  the  (iotistitu- 
tional  Ca)n\  ention  f  rom  IVnns\  Ivania.  had  reviewed  the 
question  of  prerogative  and  its  abuses  bv  Ciharles  1  and 
later  bv  Fat  liament  itself  in  '(ionsidei  ations  on  the 
Nature  and  Extent  of  the  Legislative  Authority  of  the 
British  Fat  liament,"  I77d.  Wilson  did  not  object  to  pre- 
rogati\e  itself,  but  to  the  abuse  of  prerogati\e,  concluding 
that  "a  diset etionarv  power  of  acting  where  the  laws  are 
silent,  is  absolutelv  necessarv,  and  that  this  prerogatice  is 
most  properlv  entrusted  to  the  executor  of  the  laws.""' 
Like  Locke,  Wilson  rc‘cogni/ecl  that  the  power  of  pre¬ 
rogative  exists  for  the  ptir|)ose  of  serving  “public 
freeclotn  or  utilitv." 

Wilson,  like  othei  delegtites  to  the  Constitutional 
Cotiventioti,  tecogni/ed  the  need  for  discretionarv 
authority.  But  like  others  at  the  Fhiladelphia  convention, 
Wilsoti  recogni/ed  that  the  form  of  government  estab¬ 
lished  bv  the  deliberations  would  not  permit  a  simple 
adaptatioti  of  the  British  form.  On  June  1,  Wilson  said 
that  “he  did  tiot  consider  the  Frerogatives  of  the  British 
Motiaich  as  a  ptoper  guide  in  defitiing  the  Lxecuti\e 
poweis.  Sotne  of  these  preiogatives  weie  of  a  Legislative 
nature,  .\motig  others  tliat  of  wai  cN  peace  ike.  The  onlv 
powets  he  coticeived  sti  ic  tly  Lxecutixe  were  those  of 
executing  the  laws,  and  appointing  of  ficers,  not  [appei- 
taining  to  and]  appointed  bv  the  f.egislature.  " 

Wilsoti's  June  I  s|)eec  li  is  revealing  lot  a  number  of 
teasons.  Liist,  the  Constitution  does  not  follow  the  British 
model,  a  poitit  aheadv  made.  Second,  pierogative  itself  is 
not  mentioned  in  the  (amstitution.  An  explicit  grant  of 
prerogative  power  is  not  to  be  found  in  anv  of  the  articles 
of  the  (Constitution.  And  third,  though  prerogative  itself 
is  not  explicitlv  meiuioiiecf  in  the  fundatnental  law,  many 
of  the  powers  that  ate  associated  with  preiogative  are 
explicitly  metuioned  in  article  11.  .Section  2  of  the  (Consti¬ 
tution  provides  the  fbesident  the  “power  to  grant 
reprieves  and  paiclons  lot  of  fenses  against  the  L  iiited 
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Stales,  e\  a-pt  in  l  ases  ot  inipcat  liiiK-nt.  "  as  well  as  estab¬ 
lishing  the  Pi  esident  as  "lonnnandei -in-(  hiet  ot  the  at  in\ 
and  naw  of  the  rnite<l  Stales;  and  ol  llie  militia  ot  the 
se\eral  .States,  when  c.illed  into  the  ac  tual  set  \  ic  e  ot  the 
L’nited  States."  Section  .S  grams  that  the  Piesident  "shall 
leceive  ambassadois  .ind  othei  public  ministers."  .All  ol 
these  powei  s.  together  with  his  temporai  v  seto  powei . 
owed  theii  oiigin  to  the  loval  pierogalive. 


('.ttllsIllHlliitKlI  (Utd  till-  tlDVf 

.Althongh  pterogative  ilsell  cannot  be  tonnd  in  the 
(ionstitntion.  poweis  that  owed  their  origin  to  preroga¬ 
tive  can  be  tonnd.  For  this  reason.  Presidents  have  been 
able  to  act  .iccording  to  disc  retion  lor  the  public  good 
without  pi  esc  ription  ot  law  .ind  sometimes  .ig.iinst  it 
when,  ni  lliri)  jiidgint’iiL  such  ac  tions  are  necessarv.  And. 
as  expected,  whenever  such  actions  have  taken  place,  the 
constitutionalitv  ol  those  actions  has  been  called  into 
cjuestion.  1  he  tact  that  discretional  v  action  can  take  place 
and  is  challenged  on  its  consiitutionalilv  is  to  be  expected. 
First,  unlike  the  liiitish  svsteni,  which  can  resolve  such 
matters  through  acts  ol  Parliament,  the  .American  torm 
ot  gcjvernment  has  no  such  easy  resolution.  Because 
executive  action  most  otten  touches  upon  the  constitu¬ 
tional  grants  ot  power  given  to  the  F,egislaiuie,  notablv  in 
the  condncl  ot  toreign  altaiis,  c on t rontat ion  occni  s 
between  (iongress  and  the  Presictent.  But  because  the 
American  tounders  had  the  wisdom  to  denv  the  strongest 
branch  ot  goveinment.  the  (Congress,  the  ultimate 
aulhoritv  to  decide  these  issues,  the  issues  have  ultimately 
been  resolved  through  constitutional  review  bv  the 
Supreme  (.onrt.  t  he  founders  thus  successtully  constilu- 
tionali/ed  the  power  ot  prerogative. 

In  almost  all  instances  where  Presidents  have  acted  in 
the  name  ot  the  |)ublit  good  without  expressed  constitu¬ 
tional  delegation  ot  authority,  they  have  justified  their 
actions  on  constitutional  grounds.  Fhese  Justilications 
have  recognized  the  lack  ot  expressed  constitutional 
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|)i  ()liil)il  ioM  against  the  ac  tion:  lia\e  contc-ndccl  that  tlic 
])i  c'sci  \  at  ion  ol  the  ('.onstitnlion  ilsell  cle|)C'n(lt'(l  upon 
sw  iit  exe  c  utive  .ic  tion;  liave  jnstifieci  disc  i etionai  \  ac  tion 
on  ilie  basis  of  theii  oath  of  office  c)i  on  the  vvoicfing  of 
.inolhei  poition  of  aiticfe  II  uch  as  the  lesponsihilit v  to 
take  c.iic-  that  the  laws  he  faitlifnlh  executed;  ot  have 
supitoi  ted  sue  h  ac  tion  in  tei  ins  of  their  i  esponsihilities  as 
(a)nunandei  in  Chief  of  the  Arinv  .md  tlie  Naw. 

A  historical  examination  of  these  issues  is  hevond  the¬ 
se  ope  of  this  papei  .  1  he  right  of  clisc  1  etionai  v  ac  tion  lot 
the  public  good  will  continue  unsettled  as  long  as  futine 
Ihcsidc-nts  will  Iv-  foitc-cl  to  act  swiftlv  and  often  without 
legislative  01  constitutional  anthoi  i/ation.  Ihete  is 
strength  in  the  l-ounding  Fathc-rs'  position  th.it  "hecause 
it  is  im|)ossil)le  to  foresee  or  define  the  extent  .md  v.u  ietv 
of  n.iiion.il  exigencies,  or  the  correspondent  extent  and 
vaiietv  of  the  tne.tns  which  mav  Ite  necessaiv  to  satisfy 
iliein.  "  the  powers  of  national  delense  must  letnain 
unlitnited.  Mie  greater  danger  is  to  insist  iipoti  strictiv 
delini-d  limits  u]roji  executive  action.  Such  legisl.ition  vio¬ 
lates  the-  s|)itit  of  tlie  I uiidamentiil  law  and  cotild  pre¬ 
clude  .1  tiecessarv  response  recjuired  lot  national  defense-. 

I  Itimaielv,  the  issue  of  prerogative  |)oses  the  ciues- 
tion  of  confidetice  in  the  experiment  of  fic-c  govet  tuneuf. 
.Ill  ahilitv  to  h.tve  tiiist  in  elected  offici.tls  and  the  struc- 
tuie  of  govet  iiment  set  in  place  to  correct  imixilanc  es  that 
ni.iv  .11  ise.  Whether  the  gieater  d  >ngei  to  nation.il  liherlv 
.md  ficedom  tests  with  exec  utive  action  in  foieign  .iffaiis 
unfettered  hv  legislative  resolutions  or  an  Kxectitive 
unaltle  to  .tc  t  cpiic  klv  in  the  realm  of  foieign  aff.iirs 
hec  .uise  of  legisl.itive  enac  tinent  remains  the  c  ritical  c|ues- 
tioii.  flic-  foi  inulation  of  the  problem  in  this  w.tv  tec.ills 
H.imiltoii  s  woicls  in  /•Vc/cre/M/,  No.  2,"); 

We  iiiiisi  expose-  oni  piopeilv  .md  liliei  lv  to  tlie  inerc  v  of 
loic-igii  iiiv.icic-is  and  invite  them  In  out  weakness  to  sc-i/c- 
tlie  n.ikc-cl  .md  dc-f c-nseless  prev.  hec.iiisc-  wc-  ate  afiaicl 
til. It  i  iilc-rs.  ci  t-alc-d  l)v  om  c  hoice,  dc-pendenl  on  out  will, 
miglil  c-iidangc-i  ih.n  lilceiiv,  Itv  an  alinse  of  tlie  me.ins 
iic-cc-ss.nv  to  its  |>ic-seivalioii. 
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. . .  iKilioiis  |)a\  little  repaid  to  rules  aiul  iiiaxiins  calc  iilaiecl 
ill  lliei'  \c'iA  nature  to  inn  connler  to  tlie  nc-cessities  ol 
snciel\.  Wise-  politicians  will  he  cautious  about  letterinn 
the  ”()\ernnient  with  restrictions  lh.it  cannot  he  ohseiAccl 


1 .  1  lie  extent  to  u  liic  h  the  (lelc-i;.ites  to  the  (  iitist  tt  ttt  tonal  (.ott- 
cetittoit  adliet f(l  to  the  in.incl.Ues  I ;  oni  Annapolis  (Septetnhei  1  7  /  f>l  ot 
itcitn  (iotiates'-  i  ehrnarv  1787)  ti,  lelorni  the  Ai  ttc  lesol  ( aitileclet  .i- 
tioii  was  oi  sotne  <  onti  ocei  sv  (hiiinc;  the  i  .ittlic  atton  ol  the  (iotistttu- 
tioti.  W  h.it  is  ectcleiil  Irom  the  debates  in  Idniadelphia  .nid  tti  the  Sl.tte 
kaliUttia  ( ionvetitioiis  is  that  the  Ir.nners  convitiied  the  deleaates  th.it 
tlie  At  tides  thetitsehes  were  in  princ  iple  iniap.ihie  ol  henii^  lot  tiled. 
•See  the  artfiiinent  .idwiiK  ed  in  the  inlhl.  No.  4(1. 

'.i.  I  am  indebted  to  Marlin  Di.nnoncl.  "Dc  inoi  vacA  .mil  I'hi'  l-iil- 
rxilisl:  A  Rei  onsidei  .ilion  o(  the  Kramers'  Intent,"  Autmidti  I'nh/ii  iil 
Sni‘iiii‘  l\n'iiir  Kill  (Maidi  IU.a',1):  lor  his  scholarshi|;  'll  this 

issue  .IS  well  .IS  others  relaliiin  to  die  .American  loundinia 
.4.  (  .It, n  il's  (i.  I  hatc  h.  )r..  Ihc  ('.tculinii  aj  ihr  Aniniiint 
177  ^  ■  !7S^>:  ,i  Sti((l\  HI  ( .aiHlilitlHHitil  HhIkix  dhilliiiiore  ,ind  l.ondon: 
)ohns  Hopkins  I’ress.  I‘.t28.  I‘M'(<)).  p.  'JS, 

I.  M.ix  l  aliaiid.  //ir  liiiOils  uf  llir  I'lxlrxil  ( ■Iiiiviiiliiiii  e/  ! /S/ .  \ol. 
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cyRESIDENTI  AL 
TRANSITIONS  AND  NATIONAL 
SECURITY  ISSUES 

Bv  JAMES  F.  PFIFFNER 
Cieorge  Masoii  L'niversitv 


Even  iieii’  Administration  feids  it  has  a  mandate  for  new  foreign 
f of  icy . . . 

— Zbigniew  Br/ezinski 


On  20  January  1981.  FIamil ion  Jordan  was  aboard 
Air  Force  One  at  Andrews  Airfield  while  Ronald  Reagan 
was  being  sworn  in  as  President  of  the  L’nited  States.  For 
the  past  year  Jordan  had  been  handling  the  negotiations 
with  Iran  for  the  L'S  hostages,  who  were  about  to  be 
released.  Shortly  after  noon,  he  called  the  White  House 
situation  room  to  ask  the  status  of  the  hostages.  He  w  as 
informed  that  because  Jimmy  Carter  was  no  longer 
President  he  was  not  cleared  to  receive  that  information.’ 

This  vignette  illustrates  the  suddenness  with  which 
Presidential  power  in  the  United  States  is  shifted.  In  an 
important  sense,  the  perceived  transition  of  power,  if  not 
authority,  extends  back  in  time  to  the  November  election. 
If  the  incumbent  is  not  reelected  his  influence  begins  to 
wane  as  foreign  governments  realize  that  the  President 
cannot  commit  the  US  Government  beyond  20  January 
and  the  permanent  bureaucracy  slips  into  neutral  gear  as 
it  awaits  new  direction.  The  incoming  President  must 
choose  a  White  House  staff,  appoint  a  cabinet,  select 
political  appointees  to  run  the  executive  branch,  get  con¬ 
trol  of  the  bureaucracy,  formulate  a  budget,  and  push  his 
own  legislative  agenda.- 
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I  he  paradox  of  each  I’l esideiitial  ti  aiisitioti  is  the 
need  to  move  the  government  in  the  direction  protnised 
in  tlie  campaign  and  vet  assure  continuitv.  I  lie  leadet- 
ship  tnay  change,  hut  the  governmetit  of  tlie  United 
States  remains.  It  must  honor  its  previous  cotnmitments 
and  piirsite  its  inteiests  witli  constancv.  These  issues  are 
tnost  acute  when  control  of  the  I’residetuv  changes 
])arties,  as  it  has  five  times  since  Woi  Id  Wat  II. 

Polin' 

Iti  every  election  since  1944,  the  incumbent  Ptesi- 
dent  has  briefed  Presidential  candidates  on  national 
security  issues  soon  after  the  nominating  conventions. 
Outgoitig  and  incoming  Presidents  take  paitis  to  make  it 
publicly  clear  that  the  full  power  of  the  Presidencv  rests 
with  the  iticumbent,  and  sometimes  efforts  also  are  made 
to  convey  agreement  between  the  old  and  tiew  admin¬ 
istrations.  An  example  of  the  rhetoric  and  datigei  s  of  this 
is  the  1968-69  transition  from  Johnson  to  ,Nixon.  After 
the  11  November  meeting  between  Johnson  and  Nixon 
they  held  a  news  conference  to  assure  US  allies  and 
enemies  and  the  American  people  that  US  foreign  policv 
would  be  constant.  Nixon  stated,  “1  gave  assurance  ...  to 
the  Secretary  of  State,  and,  of  course,  to  the  President, 
that  they  could  speak  not  just  for  this  Administration  but 
for  the  Nation,  and  that  means  foi  the  next  Administra¬ 
tion  as  well."  The  Johnson  administration  was  pleased, 
but  Nixon  soon  had  second  thoughts  about  giving  the 
administration  what  might  have  appeared  to  be  a  blank 
check.  He  soon  amended  his  statement  bv  saving  that  he 
would  expect  to  be  consulted  on  any  major  decisions. 
This  was  clearly  unacceptable  to  Johnson,  who  said,  “...1 
will  make  whatever  decisions  the  President  of  the  United 
States  is  called  on  to  make  between  now  and  Januarv 
20th.”  ^ 

When  newly  elected  Presidents  make  the  difficult 
change  from  campaigning  to  governing,  they  are  filled 
with  optimism  and  what  Henry  Kissingei  called 
“charmed  innocence.”  When  a  new  administration  has 
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replaced  the  iiuumbent,  it  feels  it  has  iiotliiiig  to  learn 
from  the  outgoing  adniinislration.  According  to  Dan 
Fenn  who  was  a  personnel  recruiter  lot  President  Ken- 
nedv,  “VVe  were  a  little  bit  luibristic — onr  iinpiession  was 
that  there  wasn't  an  awful  lot  that  thev  could  do  for  us 
that  we  couldn’t  do  for  ourselves  ...  Fo  us.  at  least,  it  was 
perfectlv  clear  that  presidents  over  two  hundred  vears  of 
American  history  had  screwed  evervthing  up.  1  he  last 
thing  we  wanted  to  do  was  to  pav  the  least  bit  of  attention 
to  the  terrible  Fi.senhower  administration  ' ‘  .Alexander 
Haig  makes  a  similar  point:  “[the  tendencv  is  lor  a  new 
administration]  to  believe  that  historv  began  on  its 
Inauguration  Day,  and  its  predecessor  was  totallv  wrong 
about  everything,  and  that  all  its  acts  must  thereloie  be 
cancelled.”’ 

For  these  reasons,  Richard  Neustadt  counsels  new 
Presidents  to  move  slowly:  “Transitions  are  not  fore\er. 
ignorance  wears  off  ...  Ignorance  of  men,  role,  institu¬ 
tion,  policies — and  nuances  will  wear  awav.  "'’  But  new 
administrations  are  understandablv  impatient  to  move 
quickly  to  implement  their  policies  and  push  their 
agendas.  Fhis  impatience  is  underscored  bv  the  convic¬ 
tion  that  the  greatest  window  of  opportunitv  for  ch.mge 
is  a  narrow  one  and  it  is  necessary  to  take  advantage  of  it. 
According  to  H.  R.  Haldeman.  “A'ou've  got  the  power 
now.  don't  listen  to  anyone  else.  Your  power  is  going  to 
start  eroding  from  Januarv  2()th  on."' 

Fhe  classic  case  of  a  transition  blunder  was  the  Bav 
of  Pigs  invasion  by  the  Kennedv  administration  three 
months  after  it  took  office.  Planning  for  the  operation 
had  begun  the  previous  March  by  the  Fisenhower  admin¬ 
istration,  and  Kennedy  was  briefed  after  the  election. 
Although  Kennedv  began  with  some  skepticism,  he  felt 
pressure  to  approve  the  operation  soon  for  a  number  of 
political  and  military  reasons.  The  (TA  was  confident  of 
success,  and  the  Joint  (Tiiefs  of  Staff  did  not  demur  f  rom 
the  CTA  plans.  One  aggravating  factor  was  Kennedv's 
campaign  statements  about  being  tough  on  (iuba.  (  ailing 
off  the  (aiba  plans  after  his  campaign  criticisms  might 
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have  left  Keniiedv  open  to  charges  that  he  was  pulling 
back  from  his  promises.  Kennedy  gave  his  final  approval 
to  go  forward,  hnt  the  operation  was  significantly 
changed  from  original  plans.  He  insisted  that  US  forces 
not  take  part  in  the  operation  so  as  to  preset  ve  plausible 
detiiahilitv  of  US  involvement. 

VV'hen  the  operation  failed  miserahlv,  Kennedy 
asked,  "How  could  I  have  been  so  stupid'"  In  retrospect 
he  had  not  examined  closelv  enough  the  changes  that 
had  been  matle  in  the  plan  or  the  apparent  confidence  of 
the  [oint  (Jiiefs  in  the  CilA  plan.  It  also  appears  that  the 
CIA  did  not  take  seriouslv  Kennedv  s  insistence  that 
there  be  no  direct  US  military  involvement.  According  to 
Allen  Dulles.  "We  felt  that  when  the  chips  were  down — 
when  the  crisis  arose  in  realitv.  anv  action  required  for 
success  would  be  authorized  rather  than  permit  the 
enterprise  to  fail.”'* 

Fart  of  the  problem  was  that  the  administiation  was 
new  to  the  job  and  the  people  were  new  to  each  other.  “I 
think  it  is  fair  to  sav.”  recalled  Mctieorge  Bund\ ,  "that  we 
all  met  each  other  at  the  entranceway  ten  davs  before 
inauguration.’”'  They  did  not  vet  have  the  confidence  to 
challenge  each  other  or  the  rest  of  the  Ciovernment  agen¬ 
cies  as  was  done  effectivelv  during  the  (iuban  missile 
crisis  in  1962.  “In  this  Bay  of  Pigs  affair  the  new  regime's 
decision-making  showed  two  striking  features,  ignoiance 
and  hopefulness.  The  ignorance  was  tinged  with 
innocence,  the  hopefulness  with  arrogance. 

This  case  raises  the  broader  i.ssue  of  ongoing  covert 
plans  and  operations.  Should  a  new  President  be 
informed  of  all  ongoing  plans  and  be  asked  explicitlv  for 
his  approval  for  continuation?  Another  problem  comes 
up  when  informal  and  nonrecorded  agreements  are 
made  with  foreign  governments.  Foi  instance,  according 
to  William  Bundv,  after  the  1956  Suez  war,  Secretarv 
Dulles  assured  Israel  in  a  letter  that  the  United  States 
would  react  to  assure  the  freedom  of  navigation  in  the 
(iulf  of  Aqaba  if  it  were  threatened.  Phis  commitment 
was  not  conveyed  to  the  new  administiation  in  1961. 
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When  such  a  threat  occun  ed  in  1907  the  Johnson  admin¬ 
istration  was  embarrassed  when  presenletl  by  llie  go\ern- 
ment  of  Israel  with  the  letter  of  which  it  had  no  previous 
knowledge. ' ' 

There  has  also  been  some  (juestion  about  the  infor¬ 
mal  agreements  and  assurances  between  the  United 
States  and  the  USSR  resulting  from  the  1902  Unban  mis¬ 
sile  crisis.  These  have  re|)ortedlv  been  kept  over  the  years 
in  loose-leaf  binders  in  W  hite  House  safes,  rather  than 
formally  recot  tied  in  any  svstematic  way  readily  available 
to  new  administrations.  This  lack  of  a  complete,  formal 
record  may  have  been  in  part  responsible  for  the  1979 
controversy  about  a  Soviet  combat  brigade  in  Uuba. 

President  Nixon  campaigned  for  the  Presidency 
promising  to  bring  an  honorable  end  to  the  war  in  Viet¬ 
nam,  hoping  to  emulate  President  Eisenhower's  achieve¬ 
ment  in  Korea.  After  the  1968  elections,  when  the  peace 
negotiations  in  Paris  liad  been  deadlocked  for  several 
months  over  the  inability  to  agree  on  the  legitimate  par¬ 
ties  to  the  negotiations,  the  Nixon  camp  sent  a  signal  to 
South  Vietnam  that  encouraged  it  to  accept  a  compro¬ 
mise,  blurring  the  issue  of  who  was  partv  to  the  talks.  The 
South  had  been  stalling  with  hopes  of  getting  a  better 
settlement  when  the  Nixon  administration  came  to  office. 
This  allowed  the  Johnson  administration  to  leave  of  fice 
with  the  negotiations  underwav.  But  Henrv  Kissinger 
considered  this  a  mistake  because  it  set  the  stage  for 
deadlock  on  mote  substantive  negotiations  and  left 
the  new  administration  vulnerable  to  charges  of 
inflexibility.'- 

On  other  issues  the  incoming  administration  was 
influential  in  affecting  the  jtolicies  of  the  outgoing 
administration.  In  its  last  months  in  of  f  ice,  the  Johnson 
administration  had  been  seeking  a  summit  with  the 
Soviets,  but  Nixon  and  Ki.ssingei  moved  to  head  it  off  bv 
communicating  through  non-official  channels  that  the 
incoming  administration  was  against  it." 

The  Reagan  administration  came  to  office  after  a 
campaign  that  was  verv  ditical  of  President  Uarter  for 
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being  too  soft  on  the  Soviet  Union  and  for  letting  the 
United  States  be  a  victim  of  revoliitionarv  Iran  which 
held  the  US  hostages.  I  hus.  President-elect  Reagan 
refused  to  be  briefed  on  the  hostage  situation  so  as  not  to 
appear  to  be  implicated  in  the  Carter  policies  and  to  be 
free  to  criticize  the  administration.  It  was  not  until  war 
broke  out  between  Iran  and  Iraq  that  Reagan  agreed  to 
be  briefed  by  the  (iovernment. 

With  the  negotiations  tiragging  on  into  the  last  days 
of  the  Carter  administration,  the  Reagan  team  made  a 
statement  that  indicated  that  negotiations  would  be 
tougher  after  the  new  administration  took  office,  en¬ 
couraging  Iran  to  settle  with  the  Charter  administration. 
On  January  18,  Reagan  agreed  to  go  along  with  the 
package  that  the  Carter  administration  had  negotiated 
with  the  Iranian  militants.  Ihe  hostages  were  released 
shortly  after  Reagan’s  inauguration.  Later  there  was 
some  doubt  that  the  administration  would  honor  the 
agreement  negotiated  by  the  previous  administration 
because  the  new  administration  did  not  want  to  be  a  party 
to  negotiations  with  terrorists.  It  was  only  alter  strong 
arguments  by  Secretary  of  State  Haig  that  tt;c  President 
was  convinced  that  the  credibility  of  the  US  (iovernment 
and  our  cooperating  allies  was  at  stake  was  it  decided 
that  the  agreement  would  be  honored  by  the  United 
States.'^ 

As  much  as  the  new  administrations  want  to  move 
out  in  new  and  bold  directions  and  distinguish  themselves 
from  their  predecessors,  the  reality  is  that  continuity  with 
past  policy  is  the  norm.'’  Zbigniew  Br/.ezinski  writes  in 
his  memoirs,  “Every  new'  Administration  feels  it  has  a 
mandate  for  new'  foreign  policy  . . .  the  new  men  soon  dis¬ 
cover  that  the  problems  they  face  are  more  intractable 
and  lasting  than  they  had  expected — and  the  virtues  of 
continuity  come  to  be  appreciated  more  than  the  merits 
of  innovation.  Proud  claims  of  originality  quietly  give  wav 
to  statesmanlike  appeals  for  bipartisanship  on  behalf  of 
the  enduring  national  interest.""’ 
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Process 

In  addition  to  moving  to  change  police  to  distinguisli 
himself  from  his  predecessors  and  ino\e  on  his  own 
agenda,  indeed  to  be  able  to  do  this,  a  new  President 
must  take  control  of  the  government.  White  House  struc¬ 
tures  and  processes  must  be  established  first  because  the 
White  House  staff  and  advisory  system  must  be  read\  to 
act  immediately.  The  decisionmaking  system  must  be  set 
up  or  each  decision  will  be  approached  on  an  ad  hoc 
basis.  This  can  be  particularly  dangerous  in  the  national 
security  area. 

The  pendulum  of  W  hite  House  organization  has 
oscillated  between  the  formal  and  the  less  formal  in  the 
modern  Presidency  within  the  underlving  trend  of 
increasing  White  House  control.  Presidents  trving  to  dis¬ 
tinguish  themselves  from  their  predecessors  have  often 
overreacted  in  their  organizational  decisions. 

W'ith  President  Eisenhower’s  wide  experietice  in  mili¬ 
tary  and  foreign  affairs,  he  was  able  to  dominate  national 
security  decisionmaking.  He  set  up  an  NSCi  svstem  with  a 
formal  hierarchical  structure,  and  met  with  the  NSC. 
weekly  for  his  first  tw'o  years  in  office.  W'hile  Eisenhower 
made  all  major  foreign  policy  decisions,  he  supported 
John  Foster  Dulles  in  the  running  of  the  State 
Department  and  US  foreign  policy. 

When  John  Kennedy  came  to  office,  he  tnoved 
quickly  to  establish  stylistic  and  organizational  dif  ferences 
between  himself  and  President  Eisetihower.  He  dis¬ 
mantled  Eisenhower’s  elaborate  NSC  inachitierv  and  staff 
system  and  came  to  rely  increasinglv  on  McCieorge 
Bundy  as  his  national  security  advisor.  The  Kennedv 
administration  also  marked  the  beginning  of  the  rise  of 
the  national  security  advisor  to  predominance  in  foreign 
and  national  security  policy. 

Richard  Nixon  came  to  office  determined  to  lemedv 
the  personalized  and  informal  approach  that  Kenned\ 
took  to  the  office.  He  wanted  to  strike  a  midpoint 
between  the  formality  of  the  Eisenhower  adtninistration 
and  the  informality  of  Kennedy.  While  Nixon  initialh 
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iiiteiuled  to  delegaie  domestic  ])olicv  to  his  calnnet,  he 
iiUendetl  to  run  (oreign  policy  from  tlie  VVliite  House. 
“I’ve  always  thought  this  toimtrv  could  run  itself  domes¬ 
tically  without  a  I’lesident.  All  you  need  is  a  competent 
cabinet  to  run  tlie  counti v  at  home.  \'ou  need  a  I’resident 
for  foreign  poHcv;  no  Secretary  of  State  is  really 
important;  the  President  makes  loreign  [tolicy."'" 

Henry  Kissinger  was  .\ixon's  National  Security 
Advisor  while  William  Rogers  plaved  a  secondai  )  role  at 
the  State  Department.  Nixon  had  talked  about  restoring 
the  National  Security  (Council  to  the  pieeminent  position 
it  had  in  the  Eisenhowei  administi  ation.  Kissinger  articu¬ 
lated  the  reason  lor  establishing  a  regulari/ed  machinery 
for  national  secui  ity  policy  and  his  criticisms  of  the  Ken¬ 
nedy  approach:  'There  exists  no  regulai  staff  pn^cedure 
for  arriviitg  at  decisions:  instead  (id  lior  groups  are 
formed  as  the  need  arises.  No  stafT  agency  to  monitor  the 
tarrying  out  of  decisions  is  available.  I  here  is  no  focal 
point  for  long-range  planning  on  an  intei  -agency  basis. 
Without  a  central  administrative  focus,  foieign  policy 
turns  into  a  .series  of  unrelated  decisions — crisis-oriented. 
ad  hoc  and  after-the-fact  in  nature.  V\  e  become  the  pris¬ 
oners  of  events."''^ 

Kissinger  began  to  organize  the  national  security  pol¬ 
icy  making  machinery  before  inauguration  through 
National  Security  Decision  Memorandum  2  which  estab¬ 
lished  the  primacy  of  the  .National  Security  .Advisor — and 
the  secondary  position  of  the  State  Department — by  abol¬ 
ishing  the  Senior  Interdepartmental  (’.roup  that  State 
had  dominated.  The  document  was  signed  bv  Nixon  and 
issued  immediately  after  his  inauguration. 

Nixon  decided  to  draw  making  fbicign  policy  into 
the  White  House  because  he  wanteci  to  dominate  it — and 
also  because  he  distrusted  the  bureauciacv.  He  believed 
the  State  Department  was  too  tied  to  the  status  epto,  too 
much  a  part  of  the  eastern  establishment,  and  too  slow  to 
respond.  He  also  believed  VVdiite  House  advisers  had  only 
one  client,  the  President,  and  shoidd  ies|)ond  imme¬ 
diately  and  focus  exclusively  on  Presidential  piiorities. 
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Besides  this  formal  avoidance,  the  White  House  also 
began  to  use  back-channels  to  circumvent  the  State 
Department.''* 

Jimmy  Charter  came  to  office  after  a  campaign  in 
which  he  was  critical  of  the  isolation  of  the  Nixon  White 
House.  Carter  promised  a  return  to  Cabinet  government. 
“I  believe  in  Cabinet  administration  of  our  government. 
There  will  never  be  an  instance  while  I  am  President 
when  the  members  of  the  White  House  staff  dominate  or 
act  in  a  superior  position  to  the  members  of  our  (Cabi¬ 
net.”'-" 

Carter  recruited  Cyrus  Vance  to  be  his  Secretary  of 
State  and  assured  him  that  he  would  be  his  principal 
spokesman  on  foreign  policy  and  that  he  would  have 
direct  access  to  the  President  without  having  his  views  fil¬ 
tered  through  a  national  security  advisor.  While  Carter 
may  have  intended  this,  his  choice  of  Zbigniew  Brzezinski 
to  be  his  National  Security  Advisor  made  it  virtually 
impossible,  and  Carter's  later  decisions  supported 
Brzezinski’s  interpretation  of  his  role. 

Brzezinski  established  his  dominance  in  “NSC-2," 
signed  by  the  President  on  January  19,  putting  the 
National  Security  Advisor  in  charge  of  key  interdepart¬ 
mental  committees,  over  the  objection  of  Cyrus  V^ance. 
Brzezinski  saw  himself  not  as  a  neutral  broker  but  as  an 
advocate  for  his  own  perspective.  “Coordination  is  pre¬ 
dominance.  I  learned  that  lesson  quickly.  And  the  kev  to 
asserting  effective  coordination  was  the  right  of  direct 
access  to  the  President,  in  writing,  by  telephone,  or  sim¬ 
ply  by  walking  into  his  office.  1  was  one  of  three  Assist¬ 
ants  who  had  such  direct  access  at  any  time,  not  subject  to 
anyone’s  control.’’-' 

Ronald  Reagan’s  first  term  White  House  was  domi¬ 
nated  by  the  triumvirate  of  Michael  Deaver,  Edwin 
Meese,  and  James  Baker,  each  playing  a  particular  role 
and  performing  a  certain  function.  When  Reagan  took 
tiffice  he  promised  to  make  the  Secretary  of  State  his  pri¬ 
mary  spokesman  for  foreign  policy.  In  line  with  this,  he 
appointed  Richard  Allen  to  be  his  national  security 
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ad\  is()i  who  took  a  low  visibility  approach  to  the  role,  in 
sharp  contrast  to  his  predecessors.  Allen  reported  to  the 
President  through  Edwin  Meese. 

When  Alexander  Haig  was  designated  Secretary  of 
State  he  resolved  to  be  the  President’s  “vicar”  in  foreign 
policv.  Before  January  20  he  negotiated  with  his  cabinet 
colleagues  an  initial  Presidential  memorandum,  NSDD  I, 
to  establish  his  primary  position  and  set  up  a  foreign  and 
national  security  decisionmaking  process.  His  intention 
was  to  establish  his  primary  role  earlv,  before  bureaucra¬ 
tic  rivals  would  have  a  chance  to  resist  his  ploy.  Shortly 
after  the  inauguration,  he  gave  the  document  to  Edwin 
Meese,  who  put  it  in  his  briefcase.  It  never  came  out. 

Haig  felt  that  the  early  memorandum  establishing 
the  process  “was  the  fundamental  organizational  reason 
whv  Kissinger,  and  not  Bill  Rogers,  was  the  dominant 
figure  in  foreign  policy  during  the  Nixon  and  Ford 
administrations."--  But  the  fundamental  reason  Kissinger 
dominated  making  foreign  policy  in  the  Nixon  and  Ford 
years  was  that  he  had  the  confidence  of  a  President  who 
wanted  it  run  that  way.  With  that  confidence  a  basic 
memorandum,  establishing  a  process  for  policy  making, 
is  a  powerful  weapon;  without  it,  it  is  merely  a  piece  of 
paper.  But  Haig  was  never  to  achieve  his  hoped  for  status 
as  vicar  because  he  w'as  not  trusted  by  the  W'hite  House 
and  was  not  seen  as  a  team  player.  In  addition,  he 
reported  to  the  President  through  Meese,  as  did  Allen. 
Haig  did  not  have  regular  contact  with  Reagan,  and 
when  he  wrote  a  memo  to  the  President  asking  for  a  one- 
hour  meeting  each  week,  he  received  no  reply.-'  He 
resubmitted  his  draft  of  NSDD  1  on  February  5  but  still 
got  no  response. 

As  a  result  of  the  weak  initial  status  that  President 
Reagan  gave  to  his  National  Security  Advisor  and  his 
unwillingness  to  vest  confidence  in  his  Secretary  of  State, 
it  was  not  clear  who,  short  of  the  President,  ran  foreign 
policy  in  the  early  Reagan  administration. 

Ironically,  after  Reagan  appointed  George  Shultz,  in 
whom  he  did  have  confidence,  the  Iran-contra  initiatives 
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l)\  the  National  Seciiritv  Council  stall  niuleicni  the 
Sccrctarv  ol  Stale,  leaving  him  out  of  the  loop  in  major 
areas  of  L'S  foreign  policy.  The  arlministration  that  began 
its  term  with  a  National  Security  Advisor  clearlv  subordi¬ 
nate  to  the  Secretary  of  State  anrl  with  broad  declarations 
of  Cabinet  government  ended  up  with  unprecedented 
opeiations  being  t  un  by  the  NSC  staff  against  the  advice 
of  the  Secretaries  of  State  and  Defense. 

rite  tiend  in  the  development  of  the  NSC.  has  been 
fiom  what  began  as  a  link  to  the  permanent  government 
and  a  coordinating  mechanism  to  an  organi/ation  that 
could  exclude  the  official  foreign  policy-making  appa¬ 
ratus.  Whatever  the  appropriate  role  of  the  National 
Security  Advisot  versus  the  Secretaries  of  State  and 
Defense,  basic  procedures  must  be  established,  .\side 
front  arguments  over  what  balance  should  be  struck 
between  the  National  Security  Advisor  ;ind  the  Secre¬ 
taries  of  State  and  Defense,  the  L’niies  States  does  not 
have  the  luxury  of  shaking  down  a  new  administration 
before  these  decisions  are  made.  I'hev  must  be-  made 
before  inauguration. 


Personnel 

One  of  the  most  powerful  tools  that  a  new  President 
has  to  use  in  taking  over  the  government  is  the  right  to 
make  personnel  appointments  to  the  executive  branch, 
but  the  selection  process  is  also  one  of  the  I’tost  frustrat¬ 
ing  tasks  of  a  new  administration.  I  here  seems  to  be  no 
good  way  to  do  the  job.  After  the  election,  the  new  Presi- 
detit-elect  is  flooded  with  applications  and  recommenda¬ 
tions  lot  appointments.  Selecting  appointees  from  among 
ihese  many  applicants  does  not  solve  the  problem;  as 
Piesident  I  aft  said,  “every  lime  I  make  an  appointment  I 
(  reale  nine  enemies  and  one  ingrate." 

Poi.ri  IC.AI.  M’l’OIM  KF..S.  New  administrations  can¬ 
not  afford  to  merely  sift  through  everything  that  comes 
in  "over  the  transom."  If  the  best  and  the  brightest  are  to 
be  found,  the  administration  must  have  an  active  recruit¬ 
ment  program.  I  he  problem  is  that  it  takes  time  to 
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organize  such  an  efTort,  and  the  designations  and 
appointments  must  be  made  immediately,  in  the  first 
weeks  and  months  of  the  administration. 

Over  the  past  few  decades.  Presidential  recruitment 
efforts  have  become  much  mo»'e  elaborate  and  pro¬ 
fessional.  1  he  recruiting  that  Dan  Fenn  was  doing  for 
John  Ketinedv  with  three  people  was  being  dcjne  for 
Piesident  Reagan  bv  Pendleton  James  with  100  assistants. 
Now  there  are  more  political  appointees;  they  reach  fur¬ 
ther  down  into  the  bureaucracv;  and  the  White  House 
has  a  greatei  voice  in  making  appointments  that  yvere 
traditionally  done  at  the  departmental  level. 

.\lotig  yvith  the  increasing  number  of  appointees  that 
must  be  handled  bv  the  White  House  Personnel  Office 
have  come  increasing  delays  in  bi  inging  of  f  icials  on 
board.  In  recent  administrations,  the  White  House  has 
been  taking  a  longer  time  to  select  its  nominees.  The  pro¬ 
portion  of  the  top  20  positions  in  the  State  Depai  tment 
desigtiated  by  the  President  by  January  20  has  dropped 
from  55  percent  in  1061  to  20  percent  in  19H1.  and  of 
President  Reagan  s  1 1  Assistant  .Wretaries  of  State,  only 
1  was  in  office  on  May  I,  1981.  In  filling  the  top  1  1  posi¬ 
tions  at  Defense,  the  proportion  has  dropped  from  91 
percent  in  1961  to  18  percent  in  1981.-'  The  time  takeii 
from  nomination  to  confirmation  has  also  lengthened, 
rite  average  number  of  yveeks  taken  to  confirm  has 
increased  from  7  yveeks  in  the  Johnson  adininisti ation  to 
14  weeks  iti  the  Reagan  administration.-’ 

The  causes  of  these  increasing  delay  s  are  many  , 
rhere  are  more  political  appointees  noyv,  so  it  takes 
longer  to  make  .selections.  More  decisions  are  made  in  the 
White  House  itself  and  the  White  House  Personnel 
Office  is  much  busier.  Ihe  Reagan  administration  also 
sc  reenecl  its  cancheiates  mote  <  arefullv  than  had  its  prede¬ 
cessors.  The  FBI  field  investigation  takes  time  foi 
security  clearances  and  is  often  blamed  for  delays  in  the 
appointments  process,  but  the  delays  caused  bv  the  FBI 
are  often  exaggerated  and  used  as  an  excuse  when  there 
are  other  reasons  for  the  delays. 
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Ciiven  the  increased  burden  on  the  White  House  Per¬ 
sonnel  Office  in  recent  administrations  and  the  evident 
need  to  get  people  on  board  so  that  the  government  can 
begin  with  the  new  President  s  agenda,  what  can  be  done? 
Candidates  should  begin  immediatelv  after  the  nomina¬ 
tion  to  designate  members  of  their  staff  to  think  about 
personnel  appointments.  The  political  dangers  of  this 
delicate  task  are  evident.  .\s  John  Kennedv  observed,  the 
last  candidate  to  designate  his  Cabinet  before  the  election 
was  “President  Dewey." 

But  an  earlv  start  is  essential,  and  it  can  be  done  by  a 
small  staff  that  can  put  together  a  pool  of  candidates 
arranged  into  tiers.  The  operation  must  be  discrete,  and 
it  should  concentrate  at  the  sub-Cabinet  level.  One  of  the 
kev  issues  that  each  new  administration  must  decide  on 
quicklv  is  who  will  have  the  authoritv  to  make  appoint¬ 
ments  to  the  sub-Cabinet.  In  the  195()s  and  1960s.  these 
appointments,  with  .some  exceptions,  were  decided  upon 
by  new  department  Secretaries  in  putting  together  their 
management  teams,  even  though  the  appointments  were 
legally  Presidential  appointments.  Presidents  Nixon  and 
Carter  each  delegated  much  of  sub-Cabinet  selection  to 
their  Ciabinet  members  and  came  to  regret  it.  I  hev  felt 
appointees  were  loval  to  the  Secretaries  and  not  to  the 
White  House. 

I  he  White  House  staff  feels  that  the  President  ought 
to  be  able  to  designate  the  appointments  for  his  admin¬ 
istration,  l)ut  department  heads  believe  that  it  they  are  to 
be  held  responsil)le  for  managing  their  departments  thev 
ought  to  have  a  sav  in  putting  together  theii  own  man¬ 
agement  teams.  Frank  Ciarlucci,  with  career  and  political 
appointments  in  .several  administrations,  put  it  succitictly: 
“Spend  most  of  your  time  at  the  outset  focusing  on  the 
personnel  system,  (iet  your  appointees  in  place,  have 
your  own  persotmel  because  the  first  clash  vou  will  have 
is  with  the  VV'hite  Hou,se  personnel  office.  .\ttd  1  doti't 
care  whether  it  is  a  Republican  or  a  Detnociat.  If  vou 
don’t  get  your  own  people  in  place,  vou  at  e  goitig  to  end 
up  beitig  a  one-.irmed  paper  hanger. 
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1  lie  Reagan  adnuiiisti ation  deeided  to  control  all 
political  apjjointees,  whether  Presidential  or  agenev  head 
appointments,  clirettiv  from  the  White  House.  It  ran  the 
most  systematic  and  elaborate  pensonnel  operation  of  any 
achninist ration  in  history.  In  doing  so,  its  definition  of 
localty  was  nairowlv  interpreted  and  excluded  Repub¬ 
licans  '.vho  had  worked  for  the  Nixon  and  Ford 
adminisli  ations  as  “retreads.” 

This  tension  between  the  White  House  staf  f  and  the 
(iabitiet  membei  s  oyer  sub-Cabinet  appointments  is  inevi¬ 
table,  and  there  is  no  “right  way”  to  do  it,  bnt  cooperation 
and  c ooi  clitiation  are  essential,  and  the  ground  rules 
must  be  established  early. 

(lAkFl  R  E\K(A  FIVES  The  tendency  of  all  new 
achninisti  ations  is  to  be  suspicious  of  the  members  of  the 
career  buieauciacy  who  run  the  executiye  branch.  In  the 
lot  eigti  policy  area,  the  Department  of  State  has  been 
particularly  tnaligned  by  new  Presidents  for  being  too 
cotmnitteci  to  the  status  cjuo  to  fully  support  any  changes 
iti  policy.  Suspicion  was  yirulent  in  the  Eisenhower, 
Nixon,  atid  Reagatt  administrations.  With  the  breakdown 
of  the  post  World  War  II  consensus  on  US  foreign  policy 
and  the  polari/ation  of  policy  pevsitions,  the  probletn  has 
becotne  worse  atid  has  spilled  cjver  to  af  fect  the  DOl)  and 
(d A  as  well. 

Duritig  the  1981  transition  at  the  CdA,  the  approach 
of  otie  of  the  leaders  of  the  transition  team  amounted  to 
"firing  every  officer  above  (iS-14.”-'  David  Newsom 
lecalls  that  tluiing  the  Reagan  transition,  the  suspicion  of 
the  State  Department  was  so  great  that  the  transition 
team  let  it  be  known  no  person  holding  a  Presidential 
appointment  from  President  Ciarler  was  to  be  at  his  or 
her  desk  on  January  21,  1981.  I  he  new  administration 
did  not  realize  that  many  of  the  Presidential  appoint¬ 
ments  at  the  Assistant  Secretary  level  in  the  State  Depart¬ 
ment  were  held  by  career  foi  cign  .serv  ice  of  licet  s  and  that 
the  Department  would  be  significantly  hampered  in 
can  ving  out  its  duties  if  these  careei  professionals  left 
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thcii  (liitios  and  were  not  replaced  until  the  administra¬ 
tion  made  its  nominations  and  got  them  through  the  Sen¬ 
ate.  .Mexander  Haig  had  to  go  to  the  White  House  to  ask 
for  exceptions  to  the  getieral  rule  lot  the  State  Depaii- 
ment,  and  the  White  House  agreed  to  most  of  the  career 
officials  stayitig  iu  their  positions  until  new  aitpointments 
were  made. 

David  Newsom  further  illustrates  the  problem  of 
delays  iu  appointments  with  the  issue  of  technology  ti  ans- 
fer  to  Poland  in  the  early  days  of  the  Reagan  administra¬ 
tion.  The  problem  was  that  there  was  no  one  in  the 
Defense  Department  who  had  sufficient  knowlt*dge  of 
the  issue  to  represent  the  DOD  perspective  at  an  inter¬ 
agency  meeting.  The  Defense  Department  was  toned  to 
hire  back  hv  contract  an  official  from  a  former 
adtninistratioti  to  sit  in  on  the  meetings  so  that  the  DOD 
per.specti\e  could  be  pre.sented  at  the  inieiagencv  meet- 
itig.-'* 

Despite  these  early  misgivitigs  aboitt  the  career  serv¬ 
ices.  there  is  a  clearly  predictable  “cvcle  of  accommoda¬ 
tion'  that  takes  place  after  political  appointees  have 
worked  together  with  career  professionals  for  a  time. 
They  soon  come  to  realize  that  the  governtnent  catitiot  be 
ruti  without  expertise,  that  their  institutiotial  memories 
can  be  invaluable,  and  that  they  are  tptile  lesponsive  to 
political  leadership.  According  to  Elliot  Richardson.  '1 
did  find  thetn  easy  to  work  with.  1  did  find  them  comi^e- 
tent  . . .  they  saw  their  own  roles  in  a  tnannei  that  virtually 
required  political  leadership  ...  many  presidential 
appoititees  make  the  gross  mistake  of  not  sulf icietitlv 
respcctitig  the  people  they  are  dealing  with  and  get 
themselves  itito  trouble  as  a  result.’ 

The  sooner  a  new  administration  leali/es  that  the 
career  services  are  there  to  help  them,  the  soonei  they 
will  Ik*  able  to  get  oti  with  the  agetida  ot  the  President. 
The  White  House  must  leali/e  that  resistatice  to  its  pol¬ 
ities  vvithitt  its  administration  will  more  likelv  come  from 
its  own  appointees  than  from  careei  buieaiuiats. 
Bureauciat  bashitig  and  the  castitig  of  aspei  sions  upon 
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the  loyalty  of  the  career  services  in  the  foreign  affairs 
area  drains  morale  and  makes  more  difficult  the 
transition  to  a  new  administration. 

(louflmtou 

What  lessons  have  been  learned  from  contemporary 
Presidencies  ahout  the  transition  to  a  new  administration? 
There  are  a  number,  all  having  to  do  in  one  way  or 
another  with  the  preservation  of  continuity  within  the 
necessity  of  change.  It  is  entirely  appropriate  for  a  new 
administration  to  pursue  changes  in  the  direction  of  US 
foreign  and  national  security  policy.  But  there  ought  to 
be  an  understanding  that  the  broad  contours  of  US 
national  interests  are  shaped  by  relatively  constant  forces 
and  relations  with  our  allies  and  adversaries.  The  rhetoric 
of  sharp  change  can  do  damage  to  our  international  cred¬ 
ibility.  In  seeking  to  move  out  in  bold  new  directions,  new 
administrations  should  be  mindful  of  the  need  for 
constancy  with  our  friends  and  foes. 

Continuity  with  respect  to  process  is  also  important. 
One  aspect  of  this  is  the  need  for  more  complete  official 
records  of  formal  agreements  and  informal  understand¬ 
ings  between  the  United  States  and  foreign  governments. 
This  problem  has  been  cited  by  several  studies  which 
have,  among  other  things,  urged  changes  in  the  Federal 
Records  Act  of  1950  and  the  Presidential  Records  Act  of 
1978.'"  But  more  important  than  legal  mandates  is  the 
realization  that  it  is  in  the  ongoing  interest  of  the  United 
States  to  have  complete  records  of  agreements  and 
negotiations  for  future  administrations  to  review  and 
study. 

Continuitv  of  process  should  also  include  the  use  of 
the  professional  capacities  of  the  Departments  of  State, 
Defense,  and  the  C.'IA  in  foreign,  military,  and  covert 
operations,  reserving  the  role  of  the  National  Security 
Council  staff  to  that  of  policy  integration  and  coordina¬ 
tion  rather  than  operational  or  “off-the-books"  projects. 
These  principles,  to  be  effective,  must  be  established 
early  in  any  new  administration. 
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Discontinuitv  of  personnel  is  expected  at  the  top 
political  levels  of  the  government  with  any  change  of 
President.  But  the  pendulum  has  swung  a  considerable 
distance  from  the  195()s  and  196()s.  We  now  have  more 
political  appointees,  and  they  are  appointed  by  Presidents 
at  lower  levels  in  the  bureaucracy.  A  modest  reversal  of 
the  swing  of  the  pendulum  is  in  order.  This  calls  for  for¬ 
bearance  on  the  part  of  the  new  administrations,  but  the 
payoffs  are  potentially  large  in  terms  of  institutional 
memory  and  “steady-state”  contiol  of  the  government." 

Continuity  can  also  be  gained  by  holding  over 
selected  appointees  from  previous  administrations  for  the 
initial  period  of  a  new  Presidency,  a  practice  previously 
common.  The  experience  of  the  Carter  administration 
keeping  on  William  Hyland  in  the  NSC>  for  six  months  is 
instructive.  Continuity  and  institutional  memory  are  built 
into  government  career  professionals,  and  advantage 
should  be  taken  of  their  experience.  While  a  bipartisan 
foreign  policy  may  be  difficult  to  achieve,  the  nonpartisan 
implementation  of  foreign  and  national  security  policy  is 
the  mission  of  the  career  services. 
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'ONGRESS,  NATIONAL 
SECURITY,  AND  THE 
RISE  OF  THE 

PRESIDENTIAL  BRANCH  ” 


By  NELSON  W.  POLSBY 
L’niversitv  of  California,  Berkeley 


[In  the  aclininistraiion  of  Franklin  Roosevelt.]  There  liter¬ 
ally  was  IK)  White  House  staff  of  the  modern  type,  with  pol¬ 
icymaking  Junetions.  Two  extremely  pleasant,  unassuming,  and 
efficient  men.  .Steve  Early  and  Matvin  Mclntsre.  handled  the 
president's  day-to-day  schedule  and  routine,  the  donkey-icork  of 
his  press  relations,  and  such  like.  There  was  a  secretarial  rama- 
rilla  of  highly  competent  and  dedicated  ladies  who  were  led  by 
“Missy"  LeHand —  There  were  also  lesser  figures  to  handle 
travel  arrangements,  the  enormous  flow  of  correspondence,  and 
the  like.  But  that  was  that;  and  national  policy  was  strictly  a 
problem  for  the  President,  his  advisors  of  the  moment  (who  had 
constant  access  to  the  President's  office  but  no  office  of  their  own 
in  the  White  House),  and  his  chosen  chiefs  of  departments  and 
agencies. 

— ^^joseph  Alsop 


BV  I  HF.  I  IMF  OF  FHF  RFA(;AN  ADMINIS  FRA  1  ION,  FHF 
White  House  and  its  appendages  had  vastly  expanded.  In 
the  field  of  national  security  policy,  for  example,  after  the 
National  Security  Ca)uncil  was  discovered  to  have  under¬ 
taken  an  illegal  and  deeply  embarrassing  foreign  policy 
initiative  causing  a  nationally  televised  joint  hearing  bv 
two  committees  of  Congress,  the  Ciouncil,  under  new 
management,  deployed  between  62  and  67  professional 
staff  members  and  successfully  fended  off  an  attempt  bv 
the  Secretary  of  State  to  curb  the  scope  of  its  activities. 
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“(Conflict  between  the  State  Department  and  the 
White  House,”  said  an  elaborate  analysis  in  the  New  York 
Times,  “has  been  a  perennial  feature  of  policy-making  in 
everv  recent  Administration.” 

In  the  darter  administration,  Secretarv  of  State  Cyrus 
R.  Vance  and  the  National  Security  Advisor.  Zbigniew 
Brzezinski,  repeatedly  clashed  over  .American  policy  on 
the  Soviet  Union  anti  other  issues.  .Ale.vander  M.  Haig, 
Jr.,  President  Reagan's  first  choite  as  Secretarv  of  State, 
was  locked  in  a  bureaucratic  war  with  White  House 
officials. ' 

These  two  lengthy  quotations  illustrate  a  major  trend 
ovei  the  last  half-centurv  in  American  Government.  They 
give  evidence  of  What  may  be  the  single  most  important 
development  during  this  most  recent  period  of  American 
political  history,  namely  the  transformation  of  the  Ameri¬ 
can  Presidency  from  a  position  of  leadership  of  the 
executive  branch  to  the  centerpiece  of  what  can  be  called 
a  separate  and  distinct  branch  of  government — the  “Pres¬ 
idential  branch.” 

There  are  still  a  fair  number  of  observers  who 
remember  that  in  1937,  the  President's  G-ommittee  on 
Administrative  Management — the  Brownlow  Commit¬ 
tee — could  announce,  with  good  reason,  that  “the  Presi¬ 
dent  needs  help.”  Into  the  VV'hite  House  described  by 
Joseph  Alsop,  it  was  proposed  to  introduce  a  half  dozen 
or  so  special  assistants.  This  small  corps,  with  its  “passion 
for  anonymity,”  would  form  an  Executive  Office  to  help 
the  President  dct  the  nation’s  bu.siness.  James  Fesler  quite 
rightly  points  out  in  his  analysis  of  the  committee  and  its 
effects  that  the  emergence  of  the  Presidential  branch  is  in 
no  sense  a  fulfillment  of  the  Brownlow  Committee’s  rec¬ 
ommendations,  but  rather  a  development  on  a  far 
greater  and  more  ambitious  scale  than  the  Committee 
anticipated,  or  desired.-’  Moreover,  the  initial  cause  of  the 
emergence  of  this  larger  development  was  not  the  adop¬ 
tion  in  1939  of  a  version  of  the  Brownlow  Committee’s 
recommendations,  but  rather  the  burgeoning  of  special 
agencies  responsible  to  the  President  as  a  result  of  the 
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demands  plated  on  the  national  govet  iinient  by  World 
War  II. 

Responsibilities  for  the  national  etononiy  never 
slipped  back  completely  into  the  private  sector  after  the 
war  was  over,  and  the  Employment  Act  of  194b  made  it 
clear  that  Congress  wanted  things  that  way.  *  Perhaps  the 
most  significant  prewar  innovation  was  the  transler  in 
1939  of  the  Bureau  of  the  Budget  to  the  Executive 
Office,  but  it  was  not  until  the  Johnson  administration 
that  the  energetic  politicization  of  that  agency  began  to 
take  shape.  Earlier,  to  be  sure,  figures  other  than  career 
civil  servants  were  appointed  to  the  directorship  of  the 
Bureau,  but  that  was  as  far  as  the  political  incursions 
went.' 

In  the  realm  of  foreign  and  defense  matters,  the  fol¬ 
lowing  organizational  events  occurred  at  the  top  of  the 
Government  in  the  immediate  postwar  era:  ( 1)  fhe  estab¬ 
lishment  of  the  National  Security  Council  as  a  permanent 
Presidential  organization.  (2)  The  establishment  of  the 
Central  Intelligence  Agency — an  agency  growing  out  of 
the  wartime  Office  of  Strategic  Services  and  responsible 
directly  to  the  President.  (3)  The  consolidation  of  the  mil¬ 
itary  departments  into  a  single  Department  of  Defense 
with  a  Joint  Chiefs  of  Staff  and  the  imposition  of  a  new 
layer  of  Presidential  appointees  above  the  service  secre¬ 
taries.’  These  three  organizational  innovations — each  sig¬ 
nificantly  changing  the  way  in  which  national  security 
policy  was  to  be  made  and  conducted,  and  each  shifting 
responsibilities  upward  and  toward  the  President  person¬ 
ally  were  the  result  of  a  single  law,  the  National  Securitv 
Act  of  1947. 

In  addition,  (4)  there  were  successive  purges  and 
consolidations  of  the  foreign  service  through  the  loyalty- 
security  programs,  W'ristonization,  and  numerous 
sequels. 

Students  of  public  administration  are  well  aware  of 
each  of  these  developments  in  the  decade  following  the 
surrender  of  Japan.  It  is  valuable  to  contemplate  them 
from  the  distance  that  30-plus  years  brings,  so  that  we 


204 


Nelson  \V.  Polsrv 


can  appreciate  not  only  the  microconsequences  in  terms 
of  chatigecl  public  policies  (e.g.,  toward  mainland  Cihina, 
or  in  military  procurement)  but  also  in  the  ways  in  which 
these  changes  in  administrative  structure  and  f  unctioning 
contributed  to  a  grand  redesign  of  American 
government. 

Ihe  emergent  Presidential  branch,  as  it  has 
developed  over  the  last  hall-century,  is  a  more  or  less 
self-contained  and  self-sufficient  organism  that  com¬ 
petes — usually  quite  successfully — with  (Congress  to  influ¬ 
ence  the  main  activities  of  the  bureaucratic  agencies  of 
the  permanent  government — the  executive  branch.  I'he 
Presidential  branch  consists,  in  the  first  place,  of  the 
Executive  Office  of  the  President,  including  nine  agencies 
(White  House  Office,  Office  of  Management  and  Budget. 
National  Security  Council,  and  so  on),  a  budget  of  over 
$100  million,  and  a  full-time  staff  of  perhaps  1,400.  It 
consists  also  of  those  Presidential  appointees  at  the  top  of 
the  executive  branch  who  choose,  in  the  conduct  of  their 
responsibilities,  to  respond  primarily  to  White  House 
leadership  rather  than  to  the  interest  groups  served  by 
their  agencies  or  the  bureaucratic  needs  of  the  agencies 
themselves.  This  porous  definition  is  helpful  iii  calling 
attention  to  the  ragged  boundary  between  the  presidenc\ 
and  the  executive  branch.”  This  Presidential  branch  is  not 
wholly  dependent  on  the  executive  bl  anch  for  expert 
advice  on  program  formation,  and  indeed  it  commonlv 
holds  the  executive  branch  at  arms  length  during  annual 
budget  negotiations,  during  episodes  of  program  reduc¬ 
tion  and  cutback,  and  even  during  periods  of  program¬ 
matic  innovation,  especially  in  foreign  affairs  (e.g..  the 
opening  to  China). 


Wa^ng  Turf  War 

What  role  for  Congress  remains  in  foreign,  tlefense 
and  national  security  affairs  in  a  constitutional  structure 
dominated  by  a  juggernaut  as  formidable  as  the  modern 
Presidential  branch  of  government?'  In  addressing  this 
matter,  we  might  take  inspiration  from  the  British 
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journalist,  Walter  Bagehot,  who,  in  his  fainous  mistitled 
treatise  called  The  English  Constitution,  distinguishes 
between  efficient  and  dignified  instruments  of  govern¬ 
ment.  He  assigns  efficiency  to  Parliament  and  dignitv  to 
the  monarch,  who  had,  he  says,  three  rights;  to  he 
consulted,  to  encourage,  and  to  warn.*^ 

This  mode  of  analysis  has  proven  attractive  to  a 
number  of  contemporary  observers  of  policy  making  in 
present-day  America.  They  assign  ef  ficiency  to  the  Presi¬ 
dency  and  dignity  to  Congress  and  complain  that 
Congress  is  not  dignified  enough.  The  problem,  they  say, 
is  that  in  foreign  affairs.  Congress  intrudes  too  much  on 
the  President’s  constitutional  turf  to  the  detriment  of 
coherence  in  policy  making,  steadiness  and  reliabilitv 
in  our  alliances,  and  predictability  in  dealing  with 
adversaries. 

Moreover,  it  is  urged,  Congress  fails  to  give  enough 
running  room  to  those  selfless  and  uniquely  valuable 
national  treasures  who  formerly  were  supposed  to 
embody  Brownlow’s  “passion  for  anonymity"  but  have 
not  lately  done  so,  the  President’s  assistants.  Needless  to 
say,  a  major  source  of  these  complaints  is  former  assist¬ 
ants  to  the  President.  Some  of  them  seem  to  wish  to  do 
away  with  the  separation  of  powers  altogether,  get  rid  of 
Congress  and  the  Presidency  both,  and  adopt  a  system 
where  the  Legislature — -if  we  really  musi  have  one — 
knuckles  under  to  the  Chief  Executive — let  us  call  this 
figure  the  Prime  Minister — especially  in  foreign  affairs.'' 

A  more  careful  reading  of  Bagehot  puts  a  different 
gloss  on  what  it  means  to  be  a  dignified  branch  of  gov¬ 
ernment.  This  is  the  branch,  says  Bagehot,  that  mobilizes, 
focuses,  and  instructs  public  opinion.  And  more  than 
merely  mobilizing  the  passing  opinions  of  the  public,  the 
dignified  branch  elicits  deeper  sentiments  of  lovalty  to 
the  political  system,  and  a  sense  of  the  legitimacy  of  the 
regime — embodying  what  we,  in  the  United  States,  might 
call  the  consent  of  the  governed. 

Obviously,  Congress  does  not  carry  that  full  burden 
in  our  system.  It  is  a  system,  after  all,  of  shared  powers 
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and  Ck)ngress  shares  with  the  President  the  fact  that  both 
have  immediate  access  to  electorates.  They  are  different 
electorates,  to  be  sure,  but  each  is  every  bit  as  national  in 
its  scope  as  the  electorate  of  the  other.  By  virtue  of  the 
President’s  origins  in  an  election,  the  Presidency  is  a  dig¬ 
nified  as  well  as  an  efficient  office,  just  as  Congress, 
through  the  exercise  of  its  constitutional  responsibilities 
to  legislate,  to  appropriate,  and  to  advise  and  consent,  is 
efficient  as  well  as  dignified.  Thus  in  speaking  of  three 
major  congressional  activities  that  help  to  define  the  role 
of  Congress  in  foreign  affairs,  we  further  illustrate  the 
mixture  of  dignity — that  is,  public-regarding  activity — 
and  efficiency — that  is,  activity  directed  to  policy-making 
and  therefore  to  Congressional-Presidential  relations — 
that  characterizes  the  modern  Congress. 

Congress  has  the  right  to  publicize.  Publicity  is  a  fas¬ 
cinating  phenomenon  and  not  merely  to  practitioners  of 
politics.  Max  Weber  somewhere  once  said  that  the 
essence  of  political  craftsmanship  was  knowing  when  to 
make  an  issue  of  something,  knowing  when  to  fight.  Con¬ 
gress  and  especially  the  Senate  has  the  right  to  set  a  part 
of  the  national  agenda  through  the  publicity  accorded  its 
investigations,  its  debates,  and  the  speeches  of  its  Mem¬ 
bers.  The  dynamics  of  agenda  setting  turn  out  to  be  quite 
complicated.  Frequently  the  power  to  publicize  is  not 
merely  a  device  for  communicating  between  community 
leaders  and  followers  but  actually  a  device  by  which  one 
set  of  national  leaders  communicates  with  other  sets 
of  leaders  also  located  in  Washington  by  means  of 
statements  directed  to  general  publics. 

No  doubt  it  is  in  part  a  product  of  the  sheer  size  of 
the  policy-making  machinery  that  exists  in  the  American 
national  government  that  messages  among  political 
leaders  are  in  Washington  frequently  sent  through  pub¬ 
lication  in  newspapers  of  general  circulation.  It  is  a 
method  of  communication  that  continuously  tests  the 
public  acceptability  not  only  of  policy  alternatives  that 
governments  have  chosen  to  pursue  and  defend,  but  also 
of  alternatives  that  may  only  be  proposed  or  are  being 
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icntativclv  considei e(i  or  arc  iiiternaliv  being  coiitestecl 
among  agencies  of  the  executive,  or  the  Presidential 
branch,  or  between  them.'" 

This  phenomenon  is  lret|iientlv  confusing,  and  possi¬ 
bly  disturbing  to  foreign  observers  of  our  American  Gov¬ 
ernment  who  are  used  to  far  more  compact,  secretive  and 
less  extensive  policv-making  machinery.  Moreover,  this 
can  be  handled  in  our  system  for  good  or  ill.  For  a  bad 
example,  we  might  remember  what  Senator  Joseph 
McCarthy  did  in  the  early  195()s  to  the  career  services  of 
the  Department  of  State  and  the  US  Information  Agency 
by  his  misuse  of  the  power  to  publicize — and  we  might 
also  remember  Dwight  Fisenhower’s  decision  to  let 
McCarthy  do  it." 

On  the  other  hand,  there  is  the  example  of  Senate 
Foreign  Relations  (Committee  (  hairman  ).  William 
Fulbright's  decision  to  hold  hearings  in  early  1968  on  the 
rationale  and  on  the  conduct  of  tfte  war  in  Viemam. 
These  hearings  played  a  large  part  in  focusing  national 
attention  on  the  conclitct  of  (he  war.  Secretary  of  State 
Dean  Rusk  was  required  to  come  up  to  Capitol  Hill  and 
testify.  He  was  treated  courteously  but  questioned  sharplv 
during  his  1  1  hours  of  testimony  spread  over  two  days 
(March  1  1  and  12).  Others,  of  clilTerent  opinions,  also  tes¬ 
tified.  The  new  Secretarv  of  Defense,  ('.lark  Cililford,  and 
his  deputy,  Paul  Nitzc,  declined  to  testify;  (Clifford  on  the 
grounds  that  he  was  still  learning  his  job,  Nitze  because 
he  had  concluded  that  he  could  not  defend  current  policy 
in  public.  Historian  Herbert  Y.  Schandler  comments: 

I  here  is  reason  to  l>eiieve  that  this  was  die  point  where 
Cliffoicl’s  growing  but  unresolved  doubts  crvstallizecl  into 
a  firm  conviction  that  our  strategy  had  to  turn  to  that  of 
seeking  a  peaceful  solution  _ (iertainlv  the  idea  of  hav¬ 

ing  to  defend  this  dubious  and  unsuccessfhl  policv  before 
informed  and  hostile  congressional  critics  focused  his 
doubts.  ‘When  (dai  k  C.litfdrd  had  to  face  up  to  the  pos¬ 
sibility  tfiai  he  might  have  to  defend  the  administration's 
policy  before  the  Fulbrighi  committee,  his  views  changed,' 
recalled  Nitze.'- 
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I  hi'  Value  of  the  (Congressional  Partnership 

One  possible  inference  from  ibis  episode  is  that  in  a 
nation  like  ours,  with  its  enormous  distances  and  its  var¬ 
ied  population,  where  the  consent  of  the  governed  is  so 
frequentlv  solicited  in  elections,  the  management  of  a 
decent  arena  for  the  criticism  and  testing  of  public  policy- 
can  be  of  immense  value. 

There  are,  secondly,  the  twin  capacities  that  Con¬ 
gress  retains  to  hasten  and  to  delay.  Matters  can  move 
swiftly  through  the  stages  of  congressional  approval  or 
they  can  stall.  One  thinks  of  Speaker  O’Neill  giving  Presi¬ 
dent  Jimmy  Carter  the  present  of  a  specially  created  com¬ 
mittee  that  expedited  the  Carter  energy  program 
through  the  House  of  Representatives,  and  then  the  13- 
month  delay  that  followed  in  the  Senate.'^  One  thinks  of 
the  postponement  by  so  many  years  of  American  recogni¬ 
tion  of  the  Communist  government  of  China — a  delay 
largely  to  be  accounted  for  by  the  distribution  of  opinions 
in  the  L’S  Senate."  Likewise,  one  might  think  of  the  dis¬ 
patch  that  Arthur  Vandenberg  urged  on  President  Tru¬ 
man,  once  Truman,  Dean  Acheson,  and  Cieorge  Marshall 
coitvinced  him  and  the  rest  of  the  Senate  leadership  that 
something  like  a  Truman  doctrine  yvas  needed  to  protect 
the  postyvar  development  of  Greece  and  Turkey  and  con¬ 
ceivably  also  Italy  and  France.’"' 

Finally  ,  there  is  the  poyver  to  incubate.  Incubation  is 
a  term  I  use  to  cover  a  process  that  may  go  on  over  many 
years.  Essentially ,  it  (Kciirs  because  Members  of  Congress, 
being  people  who  are  deeply  engaged  in  public  affairs, 
noyv  and  again  get  ideas  about  the  conteiu  or  substance  of 
public  p(}licy.  In  the  American  political  system,  obtaining 
agreement  on  any  particular  course  of  action  requires  a 
sizable  task  in  coordination.  Many  items  already  exist  on 
the  public  agenda.  Differem  actors  have  their  varied  pri¬ 
orities.  And  so  to  place  any  particular  innovation  on  the 
agenda  for  action  takes  time,  energy  and  effort. 

More  and  more  LTS  Senators  find  it  useful  for  the 
progress  of  their  careers  to  cultivate  interest  groups  that 
organize  nationally  and  not  merely  in  their  own  States. 
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pins  ilu-  oltitial  insmiineiils  of  Ciongress — the 
iiili  odiK  lion  ol  hills,  the  holding  of  healings,  the  making 
of  spee(  lies — all  provide  opportunities  for  Senators  and, 
to  a  lesser  extent,  memliers  of  the  House  to  educate  their 
colleagues,  over  the  long  haul,  oti  the  merits  of  proposals. 
Not  e\ei A  hill  that  gets  introduccxl  is  tlesigned  for  imnie- 
diaii'  i  iuKtment.  Sometimes  the  purpose  is  to  begin  to 
make  a  reiord.  to  put  an  alternative  on  the  long-term 
agenda. 

I  his  w.is.  more  or  less,  the  wav  the  Niicleai  l  est  Ban 
I  leatv  siased  aliva-  duiiiig  the  17  vears  between  its  pro¬ 
posal  <111(1  its  emuiineni.  1  he  idea  was  kept  active  hv  a 
Senator.  Hubert  Hnmphrev.  who  'sei/ed  jurisdiction  over 
.111  enierging  issue  bv  means  ot  the  establishment  of  a  spe- 
(l.il  subcdminittee  .md  then  worked  harri  at  keeping  the 
possibilitv  ot  a  solution  alloat  in  the  world  of  |)olicv- 
m.ikers. 

1  he  I’eace  (iorps  is  atiolhei  example  oka  foreign 
|)olic\  inuov.ition  inctthated  in  (Congress.'’ 

In  general,  the  fashion  is  to  deplore  the  involvement 
of  (autgiess  in  foieign  polict -tnaking  and  to  see  such 
leceiii  t  ongi  essiotial  initiatives  as  the  War  Powers  Resolu¬ 
tion  <md  the  Angola  Resolution  and  the  difficult  struggles 
o\ei  MX  <ind  the  Panama  (atnal  I  reaty  and  Salt  II  as 
inappiopi  i.tte  exercises  of  congressional  power.  But  some 
ol  tin  oihei  exatnples  I  have  mentioned  may  prompt  a 
dillereni  ( onchision.  In  a  vast  and  heterogeneous  societv, 
whi(  h  is  dedicated  to  self -govenutient.  we  mav  well  need 
<uid  he  foitnnate  to  have  a  puhli(  fortun  stich  as  the  (ion- 
giess  wheie  the  vat  ied  sttands  ol  Opinion  that  arise  in  a 
(  oinplex  nation  are  woven  into  public  police  so  that  the 
outcofues  cotntnand  rcvcsonahlv  broad  assent.  The  results 
mav  not  he  paiticularlv  coherent,  hut  tiiev  can  become 
something  I  at  tnore  important  and  more  difficult  to 
.!(  hieve  than  that — uamelv,  legitimate. 
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In  our  system.  Presidents  have  u  great  deal  of  latitude  to  do  as 
they  filease  in  foreign  affairs  (at  least  until  (iongress  or  public 
opinion  catch  up  to  them)  and  do  not  need  to  feel  as  constrained 
by  collegial  processes  as  heads  of  governments  in  other  s\stems. 


Has  forkk.n  policy  dkcisionmakinc.  in  lhe  United 
States  become  increasingly  deinstitutionalized?  This 
requires  us  to  ask  first,  what  is  an  institution  and  what  is 
an  institutiotial  mode  of  behavior?  Secondly,  we  need 
then  to  ask  what  is  the  relationship  between  the  constitu¬ 
tional  and  leadership  roles  of  the  President  and  the 
institutionalization  of  foreign  policy  decisionmaking? 

It  is  clear  that  the  American  presidency  has  become 
an  organ  of  complex  characteristics.  No  other  govern¬ 
ment  has  quite  the  organizational  apparatus  in  the  office 
of  its  central  executive  as  the  United  States  has.  In  recent 
times,  only  the  central  agencies  in  Canada  and  the 
Bundeskanzleramt  in  West  (iermany  have  been  remotelv 
close  in  their  size,  complexity,  and  functional  power  to 
the  Executive  Office  of  the  President.  The  development 
of  this  apparatus  is  commonly  associated  with  the  idea  of 
an  institutional  presidency — institutional  in  the  sense  that  its 
offices,  organizations,  and  functions  appear  to  have  con¬ 
tinuity  across  Presidencies  anti  that  the  office  is  separable 
from  the  incumbent.'  C^ertainly.  much  of  this  is  true. 
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tiiougli  titles  aiul  organizational  appaiatus  can  be 
inisleaclitig.  Otien,  there  is  less  than  meets  the  eye. 

It  is  eorreet  to  sav  that  the  modern  White  House  has 
organizations  and  tontines  and  that  main  of  these  liave 
continuitv  acioss  Presidential  administrations.  However, 
iiistiliilionalizi-d  (jiocf-sst’s  are  not  always,  or  even  neees- 
saiilv,  the  result.  Sometimes  White  House  oi ganizations 
setve  onlv  to  centralize  decisionmaking  and  cut  it 
oil  from  bioader  institutional  base's  ol  polic  \  making. 
Notably,  while  the  facade  of  institutionalized  oi  gatiiza- 
tion  exists,  the  turnover  among  individuals  in  those 
organizations  often  is  verv  higli  across  Presidential 
administrations. 

.Mail)  White  House  staff  organizations  ate  absolutelv 
essential  to  the  modern  Presidenev.  Other  staff  units, 
both  small  and  large,  are  legislativelv  inspired  and  man¬ 
dated  bv  law — the  old  Bureau  of  the  Budget  (BOB)  and 
its  cotitetnporary  succe.ssor,  the  Office  of  .Management 
atul  Buclget  (OMB),  (he  (iouncil  of  fkonomic  .Advisers 
(CiK.A),  and  the  National  Security  Ciouncil  (NSC).  Some 
staff  units  come  and  go  with  the  particular  interests  of 
particular  Presidents.  Once  a  structure  has  been  created, 
thottgli,  there  is  a  chance  that  the  unit,  however  it  is 
t  eat  t  anged,  will  have  dcjscendants  in  some  form. 

.An  institutionalized  process  reflects  the  fcrllowing 
characteristics;  (1)  Organizations  responsible  for  conduct¬ 
ing  or  developing  pevlicy  are  regularlv  consulted  bv  cen- 
tial  decisionmakers.  (2)  The  process  by  which  these 
consultations  take  place  is  standardized  and  followed  up. 
(3)  rite  o|)portunitie.s  for  any  of  the  players  to  set  poliev 
in  the  absence  of  regularized-consullative  procedures  is 
seveiely  constrained.  Thus,  the  institutionalization  of 
decisionmaking  means  the  existence  of  procedural  reg¬ 
ularity  and  the  channeling  of  organizational  points  of 
view.  In  Washington,  of  course,  there  is  no  shortage  of 
government  organizations  pressing  their  disparate  points 
of  view  wherever  they  can  find  a  constituency  or  an 
authority  to  help  them.  I'his,  undoubtedly,  is  a  function 
of  our  political  system  which  encourages  political 
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entreprciicLii  ship  aiul  an  a(  live  torin  ot  oriJanizalional 
politics  -  L’nfoitunalelv,  it  is  also  the  result  ot  the  absence 
ot  a  toi  iini  within  the  executive  branch  to  encourage 
collective  consideration  ot  decisions.  L'nlike  European 
cabinets,  the  American  (Cabinet  is  a  collection  rather  than 
a  collectivity.'  I  he  resulting  dittusion — and  contusion — 
ot  public  voices  making  American  foreign  policy 
becomes,  among  those  Presidents  who  care,  a  source  of 
considei  able  disgi  Lint  lenient. 

The  problem  ot  institutionalization,  then,  is  a  dual 
one:  finding  the  means  for  considered  judgment  and  the 
basis  for  (oordinated  action.  .Seen  from  this  perspective, 
Alexander  Cieorge’s  essay  (1972)  on  the  need  for  a  multi¬ 
ple  advocacy  svstem  tor  foreign  policy  decision  making 
was  a  plea  tor  the  development  ot  institutionalization.^ 
Institutionalization  necessarily  forces  an  engagement  with 
the  apparatus  and  machinery  ot  government.’’ 

Institutionalization  sometimes  exists  when  decisions 
are  of  only  peripheral  concern  to  the  White  House.  Con- 
versely,  the  key  word  to  describe  an  institutionalized 
process  is  that  ot  reieularily.  From  this  standpoint,  no  post¬ 
war  American  President,  except  Eisenhower,  exhibited  a 
keen  interest  in  institutionalization,  t  he  values,  of  course, 
of  an  institutionalized  process  are  to  give  due  weight  to 
considered  judgments  that  stem  from  a  variety  of  organi¬ 
zational  sources  and  to  coordinate  the  decisions  that  are 
produced. 

In  view  ot  the  ditficuUies  presented  by  our  system  of 
government  in  molding  together  consideration  and  coor¬ 
dination,  the  White  House  has  tried  to  cut  through  the 
.seeining  morass  by  centralizing  without  coordinating  as  in 
the  heady  days  of  the  Nixon-Kissinger  tandem,  or  impro¬ 
vising  on  the  liasis  of  broad  tdrniulations  as  was  evident 
in  the  Reagan  approach.  Foreign  policy  decisionmaking, 
however,  encompasses  tar  mote  than  the  prerogatives  ot 
the  White  House.  It  necessitates  an  acceptance  of  institu¬ 
tional  perspectives  and  their  legitimacy.  It  assumes,  in 
short,  the  existence  of  continuilv. 
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^'el,  ue  luivf  !u»l!  iclalive  highs  and  lows  in  institu- 
tionali/ccl  piocesscs.  Despite  flilTerenees  in  decisional 
style  and  in  the  wa\  they  joined  the  a])paratiis  ot  govern- 
inenl,  the  I  intnan  and  Kisenhowei  |)iesidencies  tended 
toward  processes  that  utili/ed  the  iiisliliitioiial  strengths  cjf 
the  foieign  police  apparatus,  a  condition  that  appears  to 
haye  been  somewhat  reyived  dm  ing  the  hi  ief  Ford  presi¬ 
dency  and  so  fat  in  the  Bush  piesidency.  During  the 
Fiuinan  and  Fisenhowet  presidencies,  this  utilization 
ina\  haye  resulted  from  a  greater  consensus  on  foreign 
policy  at  that  time  than  suhsecjuenily."  The  policy  appa- 
latus,  in  addition,  was  then  simpler,  and  the  media  less 
tleyeloped  and  more  inhibited. 


Pirsidi'ntial 

Fiesiclents  tend  to  resist  the  institutionalization  of 
decision  processes.  I  his  resistance  begins  with  the  idea 
that  a  Fiesiclent  does  not  sit  among  colleagues,  but  stands 
above  subordinates.  In  our  system,  ihe  President  is  a 
cotnmanclei  and  not  a  reconcilei  ot  differing  perspec¬ 
tives.  No  specific  institutionalized  piocess  of  cfecisionmak- 
ing  exists  that  recjuires  his  collective  consideration. 
I  ypicallv  ,  (Cabinet  meetings  are  pro  forma  ancf  Presidents 
tend  to  find  processes  they  are  condortable  with  ancf 
which  fit  their  pi  edispositions  and  style  of  operation. 

rhus,  unlike  cabinet  government,  the  .American  style 
of  governing  piovides  no  consistent  forum  for  collective 
clecisiontnaking.  Indeed,  the  whole  idea  of  an  “energetic 
executive,"  as  Hamilton  had  conceived  it  in  Federalist, 
No.  70,  was  one  that  rec|uired  a  unitary  rather  than  a  col¬ 
lective  executive.  The  system  of  separated  institutions 
(executive  aticl  legislative)  sharing  power  made  it  virtually 
impossible  for  a  European  stvle  cabinet  government  to 
emerge.’  I  he  position  of  the  President  was  to  direct  the 
executive  branch,  not  broker  it.  A  President  has  dis¬ 
tance — both  legal  and  political — f  rom  his  cabinet  officials. 
\’et,  a  President  who  stands  above  it  all  also  stands  distant 
f  rom  it  all. 
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Moreover,  a  Presideiil’s  political  ascent  rarelv  iiuites 
prior  Cabinet  service.  (;onse(|iientlv.  he  is  removed  trom 
experience  with  career  oiricialdom  and  from  the  culture 
of  the  organi/.ations  that  officials  serve,  fhercfore,  those 
who  occupy  the  White  House  normallv  arrive  greativ  sus¬ 
picious  of  civil  servants.  From  a  President's  standpoint, 
even  those  appointed  to  direct  the  executive  departments 
often  are  seen  as  being  in  danger  of  succumbing  to  the 
biases  of  tlieir  <jrgani/ations  and  to  the  civil  servants  or 
foreign  service  officers  who  are  the  advocates  of  their 
organizational  creeds. 

Beyond  these  peculiar  features  of  .American  govern¬ 
ment  and  the  natural  suspicions  that  Presidents  have  for 
mechanisms  that  either  appear  to  tie  them  to  the  past  or 
to  competing  views,  there  are  inherent  tensions  between 
democratic  politics  and  institutionalized  continuitv.  Poli¬ 
tics  and  government  reflect  different  drives.  Politics  is 
about  change,  and  a  central  part  of  the  process  of  demo¬ 
cratic  politics  is  about  electing  leaders  who  represent  a 
desire  for  change,  (ioverntnent,  howexer,  is  alx/ul  (ott.se?  - 
vation,  preserving  the  past  and  adjuslitig  incrementally  to 
change.  These  very  different  tendeticies  often  lead  politi¬ 
cians  to  think  that  career  officials  (civilian  or  militarv)  are 
ultra-cautious,  unitnaginative,  and  lesistant  to  innovation. 
The  same  tendencies  also  lead  career  officials  to  think 
that  political  leaders  can  Ite  frivolous,  incautious,  and  ill- 
considered  in  their  proposals.  Most  of  the  time,  and  in 
most  instances,  these  contradictions  ultimateb  are  mutu¬ 
ally  accommodated  and  find  an  acceptable  balance 
between  change  and  continuitv.  Moreover,  this  prospect 
is  enhanced  when  noncareer  officials  stav  in  their  posts 
for  a  reasotiable  length  of  time. 

Conversely,  mutual  accommodation  is  least  likelv  in 
policy  domains  that  have  the  shallowest  institutionalized 
past — (tnes  that  are  expected  to  change  when  leadei  ship 
changes  and  which  arc  least  constrained  by  the  existence 
of  statutory  law.  Such  a  domain  well  describes  current 
national  security  policy-making.  Of  course  and  to  a 
degree,  national  security  polk  v-making  is  ( risis-ins|)ired. 
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Moreover,  national  security  polic  y  often  can  be  merely  a 
matter  of  changing  words  and  signals  rather  than  pro¬ 
grams  or  regulations.  As  a  result.  Presidents  are  more 
able  to  take  the  proverbial  bull  bv  the  horns.  Since  Presi¬ 
dents  resist  being  anchored,  and  since  institutionalization 
represents  an  anchor.  Presidents  are  not  likelv  to  want 
discretion  to  slip  from  their  hands. 

The  Development  of  Foreign  Policy  Mocliinen 

After  World  War  II,  the  reality  that  America  would 
have  to  be  continuously  involved  in  the  world  set  in.  It 
was  a  time  when  American  governing  instituticjns  were 
being  overhauled  and  modernized.  This  was  true  not  just 
in  national  security  affairs,  but  also  evident  in  such 
reforms  as  the  Administrative  Procedures  Act  and  the 
Congressional  Reorganization  Act.  The  creation  of  a 
modern  national-state,  inspired  by  Roosevelt,  was 
spurred  by  World  War  II  and  the  Cold  War  that  soon  fol¬ 
lowed.  The  overhauling  of  the  foreign  policy  and  military 
machinery  was  essential  if  the  United  States  was  to  exert  a 
continuous  rather  than  episodic:  influence  in  world 
affairs.  Whether  it  was  our  goal  or  not.  the  outcome  of 
World  War  II  beejueathed  to  the  United  States  the  role  of 
international  power.  Protected  east  and  west  by  oceans, 
an  isolationist,  regional  nation  now  had  become  a  global 
force  in  a  world  suddenlv  shrunken  bv  the  advancement 
of  modern  communications,  transport,  arms,  and  now, 
too,  political  propaganda  and  organization.  Phe  need  for 
some  apparatus  of  information  gathering  and  analysis,  of 
decisionmaking,  and  implementation  was  a|)parent. 
Thus,  the  postwar  era  was  a  time  of  organizational 
reform. 

In  many  respects,  the  modernization  of  the  Ameri¬ 
can  military  establishment  after  the  war  culminated  a 
process  that  had  originated  from  the  aftermath  of  the 
Spanish-American  War,  when  the  state  militias  of  the 
National  (iuard  proved  to  be  something  less  than  a  para¬ 
gon  of  military  efficiency.”  Indeed,  these  State-based  mili¬ 
tary  forces  deeply  reflected  the  porkbai  rel  and  patronage 
politics  of  the  day.'* 
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The  development  ot  the  Department  of  Defense  and 
of  the  Air  Force  separate  branch  of  Service  and  tlie  for¬ 
mation  of  the  Joint  Chiefs  of  Staff  (JCS),  among  otliers, 
were  all  developments  designed  to  create  a  nationallv 
based  anci  more  integrated  military  force.  Although  great 
skepticism  continues  over  the  integrated  capabilities  of 
the  US  armed  forces  and  the  branch  rivalries  that  con¬ 
tinue  to  beset  it,'"  there  is  no  doubt  that  these  steps  were 
designed  to  improve  the  proficiencv  of  US  militai  v  forces 
for  the  long  term. 

On  the  intelligence  front,  the  generation  of  the  (Cen¬ 
tral  Intelligence  Agency  and  the  National  Securitv 
Agency  resulted  from  the  need  to  institutionali/e  intel¬ 
ligence  and,  in  the  case  of  the  former,  also  provide  lot 
covert  operations.  The  idea  of  a  director  of  central  intel¬ 
ligence  presumably  also  reflected  the  need  to  integrate 
the  various  streams  and  appraisals  of  information. 

And  certainly  one  of  the  key  developments  in  the 
National  Security  Act  of  1947,  perhaps  not  so  clearlv  seen 
at  the  time,  was  the  mandating  of  the  National  Securit\ 
CioLincil  (NSC).  One  of  the  apparent  purposes  behind  the 
development  of  the  NSC  was  to  provide  a  means  for  the 
coordination  of  policy,  since  it  had  become  cleat  that 
significant  decisions  cut  across  a  variety  of  organi/ations. 

Because  the  subject  of  national  security  policv-mak- 
ing  is  so  vast,  covering  an  enormous  span  of  organi/a¬ 
tions  and  of  functions,  it  is  necessary  to  focus  on  the  role 
of  the  NSC — w  hat  it  presumably  was  intended  to  be,  and 
what  it  appears  to  have  become.  It  is,  in  fact,  at  a  mini¬ 
mum  now'  three  things:  (1)  the  formalized  decisionmak¬ 
ing  and  coordinating  “board”  whose  members  are 
specified  in  the  original  statute,  with  some  further  Presi¬ 
dential  additions;  (2)  the  person  identified  as  the  national 
security  advAser  to  the  President — figures  who,  in  recent 
times,  range  from  the  publicly  visible  Henry  Kissitiger 
and  Zbigniew  Brzezinski  to  career  military  or  civilian 
bureaucrats  such  as  Robert  McFarlane,  John  Poindexter, 
or  Frank  Carlucci;  and  (3)  the  professional  staff  of 
academic  specialists,  military  officers,  intelligence,  and 
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foreign  service  officers,  and  cjther  national  security 
officials  on  secondment. 

The  Iran-contra  affair  and  the  role  of  the  NSC  staff 
in  it  have  commanded  headlines,  and  brcjught  the  NSC 
staff  notoriety.  From  these  events,  we  know  that  at  least 
in  this  affair  the  NSC  staff  role — definitions  (2)  and  (3) 
above — in  both  decisionmaking  and  operations  has  been 
irregular  and  politically  unaccountable.  This  evolution  of 
the  NSC  staff  role  was  clearly  not  intended  vet.  perhaps, 
became  inevitable  once  Presidents  began  to  center  for¬ 
eign  policy  in  the  White  House.  The  formulation  of  the 
NSC  w'as  intended  to  achieve  high-level  coordination  at 
the  top  from  institutional  sources  of  foreign  and  national 
security  policy;  it  was  not  designed  to  e\ade  those  sources 
nor  to  develop  an  organizational  or  operational  appa¬ 
ratus  of  its  own  to  replace  the  institutional  sources.  The 
objective  was  not  to  banish  but  to  blend  institutional 
sources  of  policy  making.  In  this  case,  though,  "original 
intent”  has  been  overridden. 

Yet,  the  emergence  of  the  NSC  staff  as  a  Presidential 
arm,  and  the  assistant  to  the  President  for  national 
security  affairs  as  a  key  (frequently  the  key)  fttreign  police 
spokesman  and  adviser,  gives  each  the  status  of  speaking 
for  the  President.  Much  like  the  relationship  of  the  Office 
of  Management  and  Budget  (OMB)  to  the  operating 
departments,  the  relationship  of  the  NSC  staff  and  the 
national  security  assistant  to  other  arms  of  the  foreign 
and  national  security  apparatus  similarly  becomes  that  of 
a  Presidential  surrogate  to  a  more  recalcitrant,  distant, 
and  undisciplined  set  of  agencies.  These  central  units 
presume  to  speak  for  what  the  President  wants.  In  the 
case  of  Admiral  Poindexter’s  incumbency,  the  prevailing 
rationale  became  less  what  the  President  said  he  wanted 
and  more  what  Admiral  Poindexter  presumed  he  would 
want,  had  Poindexter  solicited  his  opinion. 

Nonetheless,  it  is  unlikely  that  the  NSC  or.  for  that 
matter,  any  other  element  of  American  national  security 
policy  has  been  self-propelled.  The  propensities  of  par¬ 
ticular  Presidents  have  led  to  the  growth  of  executive  cen¬ 
tralization  which,  in  turn,  has  led  to  a  (leinstitiitionalization 
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of  policy  processes.  As  with  executive  centralization  in 
other  policy  domains,  the  closer  the  apparatus  or  its  chief 
is  to  the  Oval  Office,  the  better  its  chances  of  access  and 
influence. 

Aside  from  the  NSC,  Presidents  tend  to  select  as 
heads  of  other  foreign-national  security  policy  organiza¬ 
tions  those  who  are  compatible  or  share  certain  traits. 
President  Carter’s  selection  of  Admiral  Turner  as  CIA 
director  reflected  not  only  a  personal  friendship,  but  also 
a  common  outlook  that  emphasized  the  technical  side  of 
intelligence  gathering  while  deemphasizing  its  human 
elements.  They  both  apparently  believed  in  the  inherent 
disreputableness  of  covert  operations.  The  late  William 
Casey  and  President  Reagan  evidently  shared  the  reverse 
outlook — trusting  principally  human  intelligence  and 
cloak  and  dagger  operations. 

A  common  result  of  appointments  that  reinforce  Presi¬ 
dential  tendencies  is  that  such  agency  or  department  heads 
are  not  likely  to  represent  institutional  tendencies  to  the 
White  House.  Indeed,  they  may  well  be  chosen  for  their 
desire  to  override  them.  The  appointment  of  Henry 
Kissinger  as  Secretary  of  State,  after  the  departure  of 
William  Rogers,  formalized  his  status  as  primus  inter 
pares  among  foreign  policy-makers  in  the  Nixon-Ford 
administrations,  but  it  also  put  into  place  at  the  head  of 
the  State  Department  a  personality  with  a  widely  adver¬ 
tised  contempt  for  bureaucracy  and  the  parochial 
qualities,  as  he  saw  it,  of  the  foreign  service.  Not  always, 
but  most  often,  Presidential  appointees  are  thought  to 
look  good  to  the  White  House  to  the  extent  that  they 
seem  independent  of  the  dominant  cultures  and  policy 
styles  of  their  departments.  Among  others,  this  certainly 
characterized  Robert  McNamara's  stint  at  the  Pentagon 
during  which  time  he  took  on  the  Services  and  key 
congressional  committee  members  in  his  quest  for  greater 
effectiveness  and  greater  centralization  of  Defense 
budgeting  and  operations. 

It  must  be  expected  that  any  organization  leader  or 
Pre.sidential  administration  will  have  distinctive  priorities. 
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The  question  is  not  whether  this  is  legitimate  or  not; 
democracy,  after  all,  dictates  that  it  is.  Rathei .  the  issue 
becomes  who  is  trusted  to  help  an  administration  achie\e 
its  goals  and  also  whether  an  administration  oi  its 
appointees  have  any  interest  in  ttbsorbing  lessons  of  the 
past.  That  is  what  institutionalization  provides,  but  to 
short-term  appointees  and,  for  that  matter.  Presidents 
themselves,  institutionalization  is  feared  as  simpiv  a 
further  impediment  to  their  desires  for  change. 

The  past  glows  with  nostalgia,  and  there  is  danger  in 
thinking  that  it  was  all  better  then.  Despite  their  mark¬ 
edly  different  operating  stvles,  however,  the  I  ruman 
and,  especially,  the  Eisenhower  Presidencies  repiesented 
the  high-water-mark  of  foreign  policy  institutionalization 
on  the  American  scene.  It  may  be  because  the  moderniz¬ 
ing  reforms  of  the  national  security  apparatus  occurred 
during  these  Presidencies  that  they  were  more  likeb  to 
adhere  to  the  spirit  of  many  of  the  reforms  and  less  likelv 
to  be  in  a  position  to  conceptualize  alternative  wavs  of 
doing  things. 

The  Truman  and  Eiseunou'cr  Presidencies 

It  was  especially  during  the  Truman  administr;ttion 
that  most  of  the  organizational  reforms  were  undet  taken. 
Although  a  lot  of  this  effort  derived  from  the  lessons 
learned  and  organizational  needs  stemming  fiom  World 
War  II,  and  from  the  new  American  lole  in  the  worltl 
that  followed,  some  of  the  new  apparatus  was  possiblv 
motivated  by  Iruman's  incumbencv  of  the  White  House 
itself.  The  Eberstadt  Report  which  led  to  the  cretition  of 
the  National  Security  (Council  tended  to  conceive  of  the 
Executive  power  in  foreign  policy  as  a  collective  one — in 
Paul  Hammond’s  conclusion,  that  the  NSC.  could  effec¬ 
tively  be  “a  war  cabinet  which  carried  a  kind  of  collective 
respon.sibility.”"  Such  a  conception  obviouslv  ran  counter 
to  Hamilton’s  desideratum  for  a  strong  Executive,  nameb 
that  it  be  singular. 

While  Truman  was  reluctant  to  cede,  if  onlv  bv 
implication,  those  powers  of  the  Presidem  v  that  he 
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believed  were  his  alone  and  not  to  be  shared,  the  NSCl. 
nonetheless,  was  reasonably  active  in  its  coordinating 
functions.  Still,  the  level  of  activitv  (meetings  and  actions) 
is  not  necessarily  the  best  indicator  of  the  way  fruinan 
used  the  NSC.  Skeptical  as  he  was  of  any  infringement  on 
the  powers  he  understood  to  be  his,  Truman  was  more 
inclined  to  seek  advice  from  whom  he  wished,  when  he 
wished,  in  whatever  setting  he  desired.  I  he  Presidential 
prerogative  of  privileged  advice  was  clearlv  one  that 
Truman  guarded  jealously. 

The  NSC,  the  President’s  skepticism  toward  it  not¬ 
withstanding,  had  a  checkered  existence  during  the  Tru¬ 
man  administration.  During  the  years  of  the  Korean  War. 
it  was  actively  engaged,  especially  in  the  critical  first 
years.  At  the  same  time,  many  NSC  meetings  became 
meetings  of  staff  stand-ins — a  sign  of  the  key  actors'  rela¬ 
tive  indifference  to  this  setting.  Truman's  advisory  sys¬ 
tem,  as  is  usually  the  case  for  Presidents,  was  mostly  ad 
hoc. 

Truman  was  advantaged  by  having  some  truly 
remarkable  talent  at  hand  to  render  policy  advice  in  for¬ 
eign  affairs.  Many  of  the  key  Cabinet  officials  were  well 
regarded  both  by  Truman  as  well  as  by  their  depart¬ 
ments.  Especially  notable  in  this  regard  were  .\cheson 
and  Marshall  at  State  and  Lovett  in  Defense.  I'o  a  consid¬ 
erable  degree,  their  views  represented  ones  that  wet  e  pal¬ 
atable  to  their  Departments.  Strictly  speaking,  however, 
the  process  of  concerting  and  institutionalizing  these  per¬ 
spectives  was  put  only  to  moderate  use  because,  as  with 
most  American  Presidents,  Truman  perceived  mecha¬ 
nisms  of  collective  consultation  to  be  a  threat  to  his  pre¬ 
rogatives.  Still,  during  the  Truman  period,  the  hostilitv 
between  departments  and  While  House  operations  was 
not  as  apparent  as  it  later  would  become,  especially  under 
the  Nixon  and  Carter  administrations. 

The  Eisenhower  presidency  marked  the  apogee  of 
institutionalization  in  American  foreign  policv — of  collec¬ 
tive  consideration  and  commitment.  Eisenhower's  use  of 
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both  the  NSCl  and  (labinet  for  eollec  live  eiigageineiit  rep¬ 
resented  a  level  not  matebed  since.  The  common  crit¬ 
icism,  hcjvvever,  was  that  collective  consideration 
prciduced  least  common-denominator  results.  I'hat 
remains  a  f  undamental  problem.  Collective  consideration 
often  makes  it  dif  ficult  to  bring  issues  to  a  head  or  to 
engage  them  forcefully.  A  natural  tendencv  is  to  find 
ccjiisensLis  at  a  Icjvver  level,  or  one  that  is  sufficiently 
vague  as  to  be  operationally  undisturbing.  Vet,  as  March 
and  Olsen  have  argued,' '  process  is  more  important  than 
outcome  in  the  end.  For,  in  the  long  run,  a  process  that  is 
institutionalized  also  may  produce  behavior  and  policy 
that  has  broad-based  support  behind  it. 

The  virtue  of  the  single  mind  (Hamilton's  unitarv 
executive)  lies  in  the  power  of  concentration  and  decisive 
and  energetic  action.  That  may  be  the  upside.  The  down¬ 
side,  however,  is  that  such  energies  and  decisi\eness  lose 
their  power  when  decisions  are  made  that  cannot  develop 
a  basis  for  sustained  support.  The  weakness  of  the  collec¬ 
tivity  is  indecision  and  the  production  of  short-run  patch 
jobs  and,  as  in  any  other  sphere  of  behavior,  the  potential 
for  logrolling.  Difficult  problems  do  not  resolve  them¬ 
selves  of  their  ciwn  accord,  and  Presidents  faced  with  a 
choice  between  sharing  their  decisional  authoritv  or  plow¬ 
ing  ahead  on  their  own,  understandably,  do  not  look  fo’’ 
further  reasons  to  be  frustrated.  Practical  adjustments 
and  learning,  however,  are  important  elements  of  anv 
decisionmaking  process,  and  thev  mav  have  greater  pros¬ 
pects  of  being  induced  through  processes  of  collective 
consideratmn. 


The  Keiniedx  Sl\le 

In  the  Presidential  campaign  of  IbbO,  John  F.  Ken¬ 
nedy  pre.sented  himself  less  as  Nixon's  opposite  than  as 
Eisenhower’s.  Whereas  tfie  Ei.senhower  stvie  was  depicted 
as  cautious,  conservative,  formal,  and  unimaginative, 
Kennedy  presented  himself  as  a  man  of  action,  decisive 
and,  above  all,  informal.  I  he  Eisenhower  interest  in 
organization,  staffing,  and  delegation  was  held  up  to 
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ridicule.  In  this  regard,  Neusiadt  was  Kennedy’s  teacher. 
The  lessons  of  Presidential  Foiver  and  its  emphasis  on  the 
highly  interventionist  Presidency  appeared  to  fit  well  with 
Kennedy’s  own  predilections.'^ 

Kennedy’s  preferences  For  dealing  with  small  groups, 
and  even  one-on-one  discussions,  fit  the  Neustadt  model 
well.  According  to  Garry  Wills,  Kennedy  believed  that  the 
elaborate  organizational  forms  that  Eisenhower  preferred 
were  biased  toward  inertia,  and  that  little  innovation 
could  be  developed  through  them.'"’  Thus,  organizational 
form  became  more  fluid  and  ad  hue  during  the  Kennedy 
Presidency.  Kennedy  was  more  comfortable  catching 
advice  on  the  run. 

Ironically,  the  EXCOM  structure  established  during 
the  Cuban  Missile  Crisis  represented  an  effective  base  for 
advisory  discussions  and  for  coordinating  responses.  The 
combination  of  formal  organizationally  based  advisers 
and  informal  non-organizationally  based  ones  appears  to 
have  been  an  effective  instrument.  Bv  definition,  how¬ 
ever,  such  a  group  was  ad  hoc,  though  the  basis  for 
developing  such  collective  procedures  couid  well  be 
institutionalized. 

Although  the  Johnson  period  must  be  divided  into 
policy  theaters,  many  of  the  same  tendencies  that  charac¬ 
terized  the  Kennedy  conduct  of  foreign  policy  from  a 
procedural  standpoint  also  were  applicable  to  Johnson. 
Fluidity  and  ad  hoc  procedures  were  prevalent.  After  the 
engagement  of  American  military  forces  in  Vietnam, 
however,  a  kind  of  informal  war  cabinet  developed  over  a 
midweek  luncheon.  But  the  premises  upon  which  the  war 
was  being  conducted  remained  remarkably  obscure, 
which  made  it  increasingly  difficult,  especially  for  military 
leaders,  to  define  the  instruments  necessary  for  carrying 
out  the  American  involvement. 

Nonetheless,  as  during  the  Truman  years,  if  organi¬ 
zational  forms  were  not  so  greatly  relied  on.  Cabinet 
officers  continued  to  be  listened  to — at  least  until 
McNamara  himself  turned  against  continued  escalation 
of  force  in  Vietnam.  Nonetheless,  in  both  administra¬ 
tions,  a  new  and  more  visible  source  of  influence  was 
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coming  into  being  from  within  the  White  House,  that 
being  the  special  assistant  for  national  security — 
Mcfieorge  Bundy  and  later  Walt  Rostow. 

77;c  Xixun-Carter  Years 

Nixon's  distrust  of  the  formal  bureaucracy  was  clear 
from  the  beginning.  I'o  engage  bold  designs,  Nixon  was 
convinced  that  these  had  to  originate  from  within  the 
White  House.  The  architect  was  Henry  Kissinger,  the 
new  national  security  adviser.  Kissinger  and  Nixon 
shared  similar  suspicions  of  the  competence  of  bureau¬ 
cratic  organizations  and  the  ability  of  the  leaders  of  the 
departments  to  escape  the  culture  of  their  organizations. 
Moreover,  both  Nixon  and  Kissinger  designed  a  system 
in  which  many  central  decisions  were  to  be  made  from 
the  White  House  with  a  minimum  of  bureaucratic 
involvement.  To  enhance  White  House  capabilities, 
Kissinger  transformed  the  NSC  staff  from  a  small  bro¬ 
kerage  outfit  to  a  large  shop  of  glittering  minds.  The 
Nixon- Kissinger  partnership  brought  deinstitutionalization 
to  a  high  tide  from  which  it  has  but  barely  receded.  Its 
virtues  clearly  were  boldness  and  decisiveness;  its  defi¬ 
ciencies  included  disregard  of  allied  leaders  who  were 
frequently  not  consulted  and  caught  by  surprise.  In  proc¬ 
ess  terms,  the  deficiencies  were  two-fold:  first,  they 
reflected  an  attitude  toward  constitutional  procedures 
that  was  cavalier  at  best;  secondly,  they  eroded  further 
the  standing  of  the  normal  foreign  policy  apparatus  and 
contributed  enormously  to  deinstitutionalization. 

Although  President  Carter’s  game  plan  for  foreign 
policy  decision  making  was  initially  different  from 
Nix(jn’s,  in  the  end  it  wound  up  looking  similar.  Unlike 
William  Rogers,  however,  Cyrus  Vance  did  not  go  quietly 
into  the  night. 

President  Carter  apparently  wanted  some  type  of 
multiple-advocacy  advi.sory  system.  What  he  actually  got 
was  a  form  of  multiple  ad  hocracy,  and,  in  such  a  situa¬ 
tion,  the  advi.ser  closest  to  the  President  s  ear  is  advan¬ 
taged.  Among  his  two  major  foreign  policy  advisers. 
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V  ance  and  Brzezinski,  Carter  was  some  of  each  but  not  a 
blend  of  either. 

As  it  had  been  under  Kissinger,  the  NSC  staff  was 
sizable  and  of  star  quality.  It  is  clear  from  Brzezinski’s 
memoirs  that  his  conception  of  his  role  was  of'  being  the 
President’s  primary  foreign  policy  adviser  and  concep¬ 
tualize!.'*’  The  Secretary  of  State,  as  Carter  saw  it,  should 
be  a  faithful  implementor  of  conceptions  emerging  from 
the  VV'hite  House.  As  with  Kissinger,  Brzezinski’s  concep¬ 
tion  of  how  foreign  policy  advice  should  be  rendered  was 
that  of  a  virtuoso  performance  rather  than  an  orchestra¬ 
tion.  Such  a  view  frequently  was  put  forth  by  Brzezinski 
before  the  press  when  tensions  between  Vance  and  him 
heated  up.  Brzezinski’s  claim  was  that  the  system  that 
provided  him  such  an  influential  role  in  the  process  was 
the  system  the  President  preferred. 

rhere  is  no  reason  to  believe  that  Brzezinski’s  con¬ 
ception  was  erroneous.  Carter’s  staff  held  views  of  the 
State  Department  much  like  Nixon’s  stereotypical  view  of 
the  State  Department  and  of  its  spokesmen,  such  as  Sec¬ 
retaries  Vance  or  Rogers — as  being  better  at  conveying 
the  demands  of  other  governments  to  the  United  States 
than  at  articulating  American  policy  toward  the  world.'" 

Moreover,  Carter’s  ow'n  conception  of  his  role  as 
President  apparently  was  that  of  a  solitary  figure  imbib¬ 
ing  information,  analyzing  it,  and  rendering  rational 
judgment,  (barter’s  organizational  problems  in  the  W  hite 
House  were  legendary.  Yet,  they  derived  from  his  style  of 
operation.  The  “spokes-in-the-wheel”  theory  of  organiza- 
ti(}n  (or  non-organization  as  it  may  rightly  be  thought) 
implies  that  everything  will  center  on  the  President'’^  and 
that  somehow  implementation  either  will  take  care  of 
itself  or  that  the  President,  like  F.D.R.  and  Johnson,  will 
intrude  deeply,  if  unpredictably,  into  implementation 
processes.  Carter’s  conception  of  the  Presidential  role 
Itecame  that  of  grand  decisionmaker.  The  operational 
chaos  that  frequently  ensued  was  partly  a  function  of  the 
funneling  of  so  much  decisionmaking  into  the  Oval 
Office. 
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Hence,  the  Carter  foreign  policy  apparatus  reflected 
a  set  of  highly  visible  soloists  often  singing  in  different 
keys  and  frequently  singing  different  songs.  Brzezinski, 
Vance,  and  Young  give  some  idea  of  the  range.  In  short. 
Carter  lacked  any  clear  schema  for  the  organization  of 
foreign  policy.  In  this  context,  Brzezinski’s  role  as  the 
driving  force  behind  L'S  foreign  policy  in  the  latter  stages 
of  the  Carter  Presidency  grew  because  Brzezinski  was 
advantaged  by  three  factors:  proximity  to  the  President, 
the  absence  of  organizational  bindings,  and  a  flow’  of 
events  in  international  affairs  that  played  increasingly 
into  Brzezinski’s  view  of  the  w'orld. 


The  Machiiiei'f  Under  Reagan 

There  were  several  contradictory  features  to  the  way 
the  Reagan  Presidency  approached  the  foreign  policy¬ 
making  machinery.  In  the  first  place,  the  President 
desired  organizations  for  high-level  coordination  in  both 
domestic  and  foreign  policy — Cabinet  councils  for  inter¬ 
agency  coordination.  Within  the  NSC.  inter-agency  work¬ 
ing  groups  were  active.  Reagan’s  penchant  for  delegation 
and  consensual  management  of  policy  meant,  initially  ,  a 
reduction  in  the  role  of  the  national  security  adviser. 
Most!) ,  Reagan  desired  policy  to  be  worked  out  through 
ordinary  channels.  This  form  of  poliev  management 
clearly  fit  well  with  Reagan’s  decision  style,  which  was  to 
avoid  concentrating  di.scu.ssions  in  the  White  House  itself. 

Despite  the  relatively  strong  ideological  accord  at  the 
top  ot  the  Reagan  administration  (in  vivid  contrast  to  the 
Carter  administration)  the  limits  of  ideology  rapidly 
became  apparent  in  the  face  of  operational  clntices.  Not 
only  did  discord  follow  in  the  absence  of  Presidential 
intervention,  but  at  times  it  was  fueled  by  poor  interper¬ 
sonal  chemistry.  Fhe  President’s  lack  of  involvement 
provided  strong  incentives  to  carry  on  policy  debates, 
publicly  adding  to  the  appearance  of  an  tidministration 
that  was  harmonious  in  its  premises  and  rife  with 
dissension  in  its  operations. 
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In  spite  of  a  tormallv  diminished  role  for  the 
national  security  adviser  and  the  NSC  staff,  the  conflict¬ 
ing  signals  given  off  bv  the  major  policy  actors  inevitably 
moved  the  national  security  adviser  directly  into  the  fray 
as  an  advocate,  though  never  a  preeminent  one.  Indeed, 
the  turnover  in  national  .security  advisers  was  stunning 
during  the  Reagan  years.  Six  appeared  on  the  scene. 
Poindexter’s  case  (and,  to  a  degree,  McFarlane’s)  show 
that  relative  anonymity  is  no  guarantee  of  regularized 
procedures.  Above  all,  it  reveals  that  the  national  security 
adviser’s  role  and  the  NSC  staff  apparatus  itself  lend 
themselves  to  operations  outside  the  purview  of  other 
organizational  actors.  We  do  not  know  what  Reagan's  role 
in  this  had  been  or  that  of  W'illiam  Casey,  whose  alleged 
support  for  the  Iran-contra  operation  mav  well  have 
fallen  outside  of  his  organizational  position.  If  the  Presi¬ 
dent  signed  off  on  the  operation  fully  aware  of  the 
import  of  his  actions,  that  presents  a  serious  problem.  If, 
however,  the  President  was  either  unaware  of  Casey's 
actions  or  was  never  adequately  informed  (as  Poindexter 
has  asserted),  the  problem  is  even  larger — and  is  an 
especially  unfortunate  example.  It  is  an  especially  unfor¬ 
tunate  example  of  what  results  when  the  process  of  policy 
formulation  ignores  institutional  sources  and  regularized 
processes. 

What  is  particularly  clear,  not  merely  of  the  Reagan 
Presidency,  is  that  the  NSC  is  not  an  institution  in  any  true 
meaning  of  the  term.  Across  Presidential  administrations, 
staff  turnover  through  recent  transitions  has  verged 
toward  100  percent — and  finally  arrived  at  that  figure  in 
the  transition  to  the  Reagan  Presidencv. '  '  Moreover, 
unlike  the  Departments,  NS(i  papers  are  Presidential 
ones,  thus  privileged  and  therefore  not  always  available 
to  successor  administrations.  To  the  extent  that  the  Presi¬ 
dential  adviser  for  national  security  affairs  and  the  NSC 
staff  play  a  larger  role  in  formulating  and  carrying  out 
policy  rather  than  in  mediating  and  coordinating  dif¬ 
ferent  policy  positions,  policy  making  is  unhinged  from 
any  institutional  base. 
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Whal  Is  to  Be  Done? 

Our  system  of  government  does  not,  for  better  or 
worse,  lend  itself  to  collegial  processes  of  decision¬ 
making.  Constitutionally,  the  President  is  the  Chief 
Executive  and  the  Commander-in-Chief.  Strictly  speak¬ 
ing,  he  has  only  to  share  power  with  Congress,  something 
Presidents  have  grown  more  reluctant  to  do — ironically, 
more  reluctant  in  proportion  to  the  controversiality  of 
their  policies. 

Cood  processes,  however,  do  reduce  the  risk  of 
erratic  and  inconsistent  decisions  and  heighten  awareness 
of  trade-offs  and  costs.  But  for  any  given  President  a 
good  process  is  one  that  helps  him  achieve  his  goals,  not 
one  that  slows  those  down.  A  President  who  is  disposed  to 
achieving  a  particular  set  of  goals  will  manipulate  the 
machinery  until  he  comes  up  with  the  right  answers.  The 
succession  of  Assistant  Secretaries  for  Inter-American 
.Affairs  in  the  Reagan  administration  attests  to  this,  at 
least  until  the  appointment  of  Elliot  Abrams,  whose 
enthusiasms  were  deemed  sufficient  to  the  task.  This, 
however,  is  a  far  cry  from  engaging  the  machinery  of 
government  so  as  to  learn  from  it. 

It  is  cleat  that  institutionalization,  never  very  strong, 
has  suffered  considerably  in  American  government  over 
recent  decades.  The  fact  that  the  White  House  is  bigger 
and  more  compartmentalized  is  not  itself  testimony  to 
institutionalization.  Fewer  and  fewer  memory  traces  are 
being  left  in  government. 

This  problem  has  grown  acute  in  foreign  policy. 
Idiosyncracies  of  Presidential  style  are  a  factor.  Even 
more  f  undamental  is  the  absence  of  a  consensus  on  mat¬ 
ters  of  foreign  policy.  The  absence  of  agreement — in  fact, 
the  disagreements  have  never  been  stronger — probably 
has  been  responsible  for  much  of  the  breakdow  n  of  the 
consultative  processes.  Potential  opposition  appears  to 
lurk  everywhere. 

More  agreement  about  policy  probably  would  pro¬ 
mote  tendencies  to  trust  a  wider  set  of  players  and  could 
lead  to  greater  regularity  and  orchestration.  Although  there 
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is  no  reason  to  think  that  matters  necessarily  will  get 
worse  in  this  regard,  there  also  is  no  reason  to  think  that 
they  will  get  better  by  their  own  accord.  On  many  funda¬ 
mental  foreign  policy  issues  there  are,  in  fact,  powerful 
reasons  to  believe  that  the  activist  cores  of  our  two  major 
political  parties  are  very  far  apart  and  that  they  will  con¬ 
tinue  to  exert  influence,  if  indirectly,  on  their  candidates 
and,  ultimately,  on  whomever  emerges  as  President.-*’ 

In  our  system.  Presidents  have  a  great  deal  of  lati¬ 
tude  to  do  as  they  please  in  foreign  affairs  (at  least  until 
Congress  or  public  opinion  catch  up  to  them)  and  do  not 
need  to  feel  as  constrained  by  collegial  processes  as  heads 
of  governments  in  other  systems.  Yet,  if  the  results  in  the 
management  of  foreign  policy  of  recent  administrations 
is  evidence  of  anything,  it  is  that  Presidents  do  need  help, 
and  some,  such  as  Bush,  appear  willing  to  seek  it.  For  the 
most  part,  though,  the  help  Presidents  need  is  of  the  kind 
they  are  least  likely  to  seeL 
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THE  CONSTITUTION  AND 
FOREIGN  POLICY 


THE  CA/AR  POWERS 
RESOLUTION 

By  JOHN  C.  CULVER 
Arent,  Fox,  Kintner,  Plotkin  Sc  Kahn 


B\  seeking  to  provide  lluil  a  concurrent  resolution  shall  have  the 
force  of  lau\  we  are  embarking  on  an  extremeh  dangerous,  and 
probabh  unconstitutional  course  of  action. 

— Jimmy  (iarlei 


In  a  VALEDICrORY  ADDRKSS  IN  NOVEMBKR  1987,  1  HK  SKC- 
retary  of  Defense  expressed  his  views  on  the  perils  of  a 
congressional  seizure  of  power  from  the  President — “a 
pattern  that  spells  disaster  for  American  interests — inter¬ 
minable  debate  in  place  of  prompt  action  and  sudden 
lurches  in  place  of  steady  policies.”  He  concluded,  saying 
there  is  “no  sign  that  Congress  understands  itself  to  be 
embarking  on  a  radical  redesign  of  the  separation  of 
powers.” 

I  cannot  claim,  as  Mr.  Weinberger  does,  to  be  echo¬ 
ing  the  clear  intent  of  the  constitutional  f  ramers.  The 
very  fact  of  this  symposium  and  its  diversity  of  scholarly 
and  professional  viewpoints  reflects  that  the  intent  and 
design  of  the  constitutional  fathers  was  much  more  eclec¬ 
tic,  much  more  a  blend,  much  more  tentative  than  the 
sharply  etched  image  of  a  separation  of  explicit  powers 
and  responsibilities  between  the  President  and  the  Con¬ 
gress  that  Secretary  Weinberger  draw's.  The  Secretarv, 
whose  love  of  Shakespearean  theater  has  been  rivalled 
only  by  his  recourse  to  Churchillian  cadences  and 
Hamiltonian  utterances,  speaks  to  one  strain  in  our 
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constitutional  experience,  but  not  to  its  sole  oi',  I  submit, 
even  the  dominant  one. 

The  Madisonian  and  Jeffersonian  motif  has  been 
even  stronger.  Madison  said,  “In  no  part  of  the  Constitu¬ 
tion  is  more  wisdom  to  be  found,  than  in  the  clause  which 
confides  the  question  of  war  or  peace  to  the  legislature, 
and  not  to  the  executive  department. . . .  War  is  in  fact  the 
true  means  of  executive  aggr  andizement.”  And  was  it  not 
Jefferson  who  expres.sed  the  hope  that  “we  have  already 
given  for  example  one  ef  fective  check  to  the  ‘Dog  of  War’ 
by  tr  arrsferring  the  power  of  letting  him  loose  from  the 
Executive  to  the  Legislative  body,  from  those  who  are  to 
spend  ter  those  who  are  to  pay.” 

I  cannot — and  do  not  have  the  scholarly  background 
to — give  fresh  revelation  to  all  the  constitutional 
conundta  r  egarding  foreign  affairs  and  national  security. 
Suffree  to  make  a  few  preliminary  points: 

The  motivations  and  incentives  for  writing  the  Con¬ 
stitution  were  heightened — more  than  most  of  our  school 
books  suggested — by  a  sense  of  f  ragile  security  and  exter¬ 
nal  danger  in  the  last  years  of  the  Confederation  and 
crystallized  by  a  felt  need  for  a  central  capacity  to  define 
and  execute  national  policy. 

But  it  is  also  fairly  evident  that  the  notion  of  central 
government  rested  on  the  vision  of  a  government  of  both 
shared  and  separated  powers.  A  balance  of  powers  and 
checks  was  more  important  than  a  concentration  in  or 
monopolization  of  power  by  any  one  branch,  however 
more  efficient  and  tidy  the  latter  might  be. 

From  this  starting  point,  I  would  like  to  draw  more 
directly  on  personal  experience  and  observation  as  a 
Member  of  Congress  for  16  years  who  served  in  the 
House  of  Representatives  on  the  Foreign  Affairs  Com¬ 
mittee  and  in  the  Senate  on  the  Armed  Services  Commit¬ 
tee.  My  involvement  over  that  arc  of  time  included  most 
of  the  Vietnam  war,  the  debate  over  the  War  Powers  Res¬ 
olution,  ef  fort  on  my  part  to  find  mechanisms  by  which 
there  might  be  a  greater  synchronization  of  our  foreign 
policy  objectives  on  the  one  hand  and  our  military  capaci¬ 
ties  on  the  other,  and  an  involvement  in  several  running 
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controversies  over  weapons  systems  such  as  the  B-1 
Bomber  and  the  AWACs  sale  to  Iran. 

From  that  vantage  and  the  enforced  luxury  of 
observing  executive-legislative  relations  from  a  more  shel¬ 
tered  distance  since  1981,  I  have  a  few  reflections  on  the 
war  powers  issue  to  share. 

1  come  to  this  arena  as  a  relic  of  a  rare  species — a  lib¬ 
eral  Democratic  member  in  the  House  who  actuallv  voted 
against  the  War  Powers  Resolution.  I  also  voted  to  sustain 
President  Nixon’s  unsuccessful  veto  of  the  ultimate  bill, 
which  sought  to  homogenize  the  House  and  Senate 
versions. 

My  opposition  was  principally  based  on  the  fact  that 
the  bill  acknowledged  a  wide — almost  limitless — scope  of 
Presidentitil  power  for  60-90  days — a  grant  or  delegation 
of  war  power  larger  in  my  judgment  than  that  expressly 
conveyed  or  even  implicitly  inferred  by  the  Constitution 
itself.  Nor  did  it  seem  wise  to  me  to  engage  forces  on  a 
timetable  that  invited  both  our  President  and  our  adver¬ 
saries  to  orchestrate  and  distort  their  actions  to  exploit 
the  60-day  window  of  maneuver  and  independent  acti(m. 
Such  an  artificial  construct  seemed  to  me  an  arbitrarv 
and  misshapen  environment  in  which  to  pursue  the 
highest  interests  of  our  nation. 

I  believe  that  the  issues  embedded  in  the  War  Powers 
Resolution  are  real  ones  and  that  it  was  altogether  proper 
for  the  Congress  to  seek  a  more  defined  exposition  of  its 
relations  with  the  Executive  on  this  vital  dimension  of 
national  policy.  Heretic  though  I  may  have  been  on  the 
War  Powers  debate  of  1972-73  and  on  the  dangers  I  have 
always  sensed  in  Congress  tinkering  with  the  Constitu¬ 
tion,  I  am  not  one  who  believes  that  we  should  necessarilv 
return  to  where  we  were  in  the  years  preceding  the  adop¬ 
tion  of  the  War  Powers  Resolution. 

Though  the  margin  necessary  to  override  President 
Nixon’s  veto  in  the  House  was  probably  the  result  of 
Watergate  and  the  rigid  and  expansive  definitions  of 
Presidential  power  which  were  advanced  at  the  time,  I 
must  recall  that  there  was  a  substantial  body  of  feeling 
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already  present  in  the  (anigress  that  an  act  was  necessary . 
The  war  powers  movement  had  its  well-springs  ac  rcjss  a 
brcjad  political  spectrum.  In  the  Senate,  members  such  as 
Senator  Stennis,  Senator  Javits,  Senator  Dole,  and  Sena¬ 
tor  Spong  of'  Virginia  were  prominent  advocates.  It  was 
not  a  narrow  political  point  of  view.  A  two-thii  cls  majority 
for  its  type  of  War  Powers  Resolution  existed  in  the  Sen¬ 
ate  well  before  Watergate  and  the  particular  events  of 
197;T 

It  had  as  its  principal  objective  not  the  “seizure"'  of 
power  from  the  President  or  the  imposition  of  a  process 
of  congressional  micro-management  of  foreign  police  ; 
but  rather  it  represented  a  genuine  effort  to  recapture 
not  only  the  spirit  but  the  clear  intent  of  the  constitu¬ 
tional  framers  to  have  the  Ca)ngress  share  responsibilitv 
and  accountability  with  the  President. 

Part  at  least  of  the  purpose  of  the  resolution — in 
both  Houses — was  to  create  a  measure  of  self-discipline 
within  the  C^ongress,  to  make  it  come  to  terms  with  the 
tneaning  and  implications  of  military  involvements,  to 
confront  issues  directly  rather  than  obiit|uely  or  b\  cree|.'- 
ing  incrementalism.  Certainly  the  Gulf  of  Tonkin  Resolu¬ 
tion  adopted  in  herd-like  obedience  on  the  basis  of 
selective  evidence  and  unexaminetl  premises  cast  a  long 
shadow  over  the  War  Powers  debate. 

However,  this  issue  was  not  an  impulsive  or  episodic 
reaction  to  just  one  President  or  one  particular  set  of 
events.  There  was  a  powerful  awareness  that  in  our 
democracy  the  commitment  of  troops  and  rescnirces  was 
only  durable  and  proper  if  it  had  the  underpinning  of 
broad  public  support  as  reflectetl  in  the  (.Congress. 

W  e  see  this  again  in  the  Persian  Ciulf,  where  an 
aggregation  of  decisions  and  spasmodic  leactions  were 
depicted  as  major  tests  of  national  will  and  interest.  1  he 
Executive  argues  that  none  of  his  discrete  and  individual 
actions  fall  w’ithin  the  strictures  of  the  War  Powers  Reso¬ 
lution,  yet  at  the  same  time  argues  that  the  totality  of 
these  actions  constitutes  a  solemn  and  inescapable 
commitment. 
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Unhappily,  the  War  Powers  Resolution  we  have  in 
several  of  its  features  is  not  an  hleal  vehicle  tor  resolving 
the  debate  over  these  commitments. 

— President  Reagan  renounced  the  resolution, 
declaring  it  to  be  an  invalid  declaration  of  constitu¬ 
tional  extra-tervitorialitv  bv  the  Uongress. 

— The  Supreme  (lourt  cast  doubt  on  the  concurrent 
resolution  feature  of  the  resolution  bv  its  congres¬ 
sional  veto  ruling  in  the  (Jiadha  t  ase. 

— One  Itundred  and  ter.  Congressmen  sought  stand¬ 
ing  in  US  District  (n)urt  to  force  the  President  to 
comply  with  the  consultation  and  time  trigger 
mechanisms  of  the  resolution. 

— Both  sides  desired  some  form  of  ultimate  constitu¬ 
tional  test  in  the  Supreme  Court — but  not  now. 

— .A.  number  of  House  and  Senate  Members  favored 
a  recasting  of  the  resolution  more  nearly  along  the 
lines  of  the  original  Senate  version,  uai  rowing  the 
areas  of  permissible  action  by  the  President  ahme. 
but  doubt  their  capacity  to  muster  sufficient 
majorities. 

— Still  others  favored  a  blue-ribbon  commission  to 
review  *he  whole  war  powers  issue. 

For  now,  we  must  uncomfortablv  live  with  the  resolu¬ 
tion  we  have,  with  all  of  its  flaws.  And  those  sections  that 
seem  least  exposed  to  constitutional  infirmitv — the  con- 
sultation  provisions — can  t)e  given  life  and  substance  to  the 
clear  advantage  of  our  foreign  polic  y.  1  he  strength  of  the 
War  Powers  Resolution  we  have  is  that  it  contains  the 
ingredients  for  greatly  impnning  the  flow  of  information 
and  the  detectioti  of  policy  weaknesses. 

In  the  Intelligence  Act,  prescribing  communication 
between  the  intelligence  community  and  the  Intelligence 
Committees,  a. id  in  the  refinements  that  follow  the  Iran- 
contra  report,  we  have  examples  of  how  regulai  i/,ed. 
dependable,  and  productive  consultation  could  be 
achieved  in  the  war  powers  area  as  well.  Instead  of 
decrying  congressional  seizure,  fickleness,  leakiness,  and 
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midepeiidabiliu ,  the  afhninistratioii  — aiul  adiniiiisti  a- 
tions  to  follow — could  eiicctivelv  build  more  loiilidence 
and  collaboration  In  a  variety  of  consultative  mechanisms 
that  move  beyond  mere  notification  or  explanatiiai  after 
the  fact. 

If  an  administration  hews  to  a  "hooh'’  theory  about 
C'amgress  or  views  it  as  tlie  enemv.  the  dangers  of  policy 
failure  and  damage  to  our  national  interest  onh 
increase — as  Admiral  Poindexter,  Bill  (lasev,  and  Ollie 
North  have  shown  onlv  too  well.  .As  staled  in  the  Iran- 
contra  report  "The  common  ingredients  of  the  Iran  and 
contra  policies  wete  secrecy,  deception  and  disdain  for 
the  law."  To  he  .'-ure,  the  web  of  necessary  ctmsultation 
with  (amgress  is  more  complex  today  than  it  was  before 
V'ietnam,  but  it  should  be  possible  to  devise,  as  the  intel¬ 
ligence  committees  have,  a  representative  congressional 
sounding  board  which  includes  the  leadership  as  well  as 
representation  from  the  relevant  committees. 

One  can  quarrel  about  exact  lines  of  constitutional 
demarcation  between  the  President  and  (amgress  and 
split  hairs  over  what  constitutes  “imminci  '  hostilities." 
But  those  differeiues  and  concerns  are  mitigated  if  there 
is  a  dependable  and  recogni/.ed  avenue  of  consultation. 

(amsultation  does  not  automatically  gestate  con¬ 
sensus,  but  it  is  surely  a  pre-condition.  On  the  other 
hand,  foreign  policy  by  Executive  preemption  almost 
always  has  a  painful  recoil.  Theories  of  petrified  Presi¬ 
dential  prerogative  may  occasionallv  produce  a  flash  suc¬ 
cess,  but  usually  onlv  postpone  the  need  to  rallv  public 
and  political  su[)|)ort.  It  is  in  the  nature  of  our  system 
that  a  true  validation  of  the  national  or  public  interest 
requires  the  shared  involvement  of  the  C'.ongress.  One  of 
the  central  reasons  I  voted  against  the  resolution  is  that  it 
graiits  the  President  too  much  free  play  to  commit  us  to 
war  and  the  expres.sed  authority  to  enlarge  the  nature  of 
the  crisis  for  60  to  90  days,  which  force  a  congressional 
choice  that  may  be  too  Draconian — to  forexlose  the  mili¬ 
tary  involvement  or  give  the  Executive  a  blank  check. 
The  piesent  configuration  of  War  Powers  in  fact  could 
invite  another  action  like  the  (iulf  of  Tonkin. 
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In  ;n, Riling  loi  ihc  k\i;itiin.ic \  and  \aluc  ol  (onsnlla- 
tion,  let  inc  .igain  draw  on  pt-isonal  e\|X'riciKf.  When  1 
first  enteied  ('.onwrcss  in  IfKif)  the  Mendters.  nnselt 
iiulnded,  were  if  anvthing  too  ae<|iiiesc ent  and  defer¬ 
ential  in  (oiKedint*  snpeiior  wisdom  and  expertise  to  the 
exeenlive  l)ian(li  in  tlie  foiei,t>ii  poliev  field.  When  I  left 
the  Senate  in  IffSI.  the-  Meinheis,  msself  iiK  hided,  were 
if  anvthino  too  antoinatit allv  assuming  that  Kxecnlive 
testimonv.  information,  .ind  anaivsis  was  tainted  or  sus¬ 
pect,  1  lie  cause'  was  not  hard  to  detect;  the  \'ieinam 
experience,  with  its  cfeceit  and  sec  rec  \ ,  had  shattered 
c'ongi  essional  lrii\l.  not  onl\  in  the  omnisc  ienc  e  of  the 
Kxecutive  hut  also  in  its  siinjile  willingness  to  convev 
unvarnished  truths.  I  hough  tlie  Kxeeutice  undeniablv 
possessed  moie  inform. ition.  his  .ictur.uc  .tnd  the 
integiitv  of  ptesenlation  were  much  in  cfouhl. 

In  spite  of  the  serious  damage  to  the  relationship 
between  the  fc.xecutive  and  Congress  wiih  the  Iran-contra 
ex|)eiience  and  the  eontioversv  over  our  I’eisian  (hill 
and  Cenlial  .Xmet  ica  (lolicies.  I  cling  to  the  belief  ih, it  it  is 
possible  to  ac  hieve'  ,i  hc-.ilthier  ecjuilihrium  in  the  rel.ition- 
sliip.  Frank  c onsult.ition  will  inevitabb  produce  moments 
of  contention  and  disagreement,  but  most  of  the  time  the 
end  result  will  help  to  lest  assuiujitions  ami  build  confi¬ 
dence.  Much  of  the  lime,  the  expeiienced  reactions  and 
political  insights  of  .Members  of  (Congress  will  help  to  give 
bettei  shape,  sustainabililc .  and  rc'.ilism  to  the  ptoblem 
under  disc  ussion.  .\nd  eve  n  members  not  deeph  c'xperi- 
enced  in  these  aieas  often  c'xpioss  commonsense  judg¬ 
ment  and  instinc  t  wide  h  is  cpiiie  as  important  in  its 
contribution  to  sound  |)olic  v  as  the  sojihislic  aled  expertise 
ol  the  piotessional.  1  he  wise  F.xeculicc'  should  view  con¬ 
sultation  <is  neithc'i  .i  threat  to  sc'crets  nor  .is  .i  forliidding 
and  intimidating  c  hote  liut  rather  as  a  jiotentiallv  benef  i- 
cia'  and  valued  exercise  in  achieving  both  strengthened 
support  and  .i  sensible  polie  v. 

In  mv  ex|)ei  ience,  (Congress  in  lact  has  not 

sought  a  verv  high  threshold  of  inloiinaiion  and  has 
accepted  as  sufficient,  lairlv  routine  and  .irguablv 
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iiiadccjuatf  biietings.  Undoubtedly  more  vigorous  and 
\  igilant  (ongressional  oversight  might  have  avoided  some 
of  the  tragedy  of  the  Iran-contra  affair.  Admittedly  at 
rimes,  Cit  ngress  fias  tipped  in  the  other  direction  when 
members  insist  on  overlv  detailed  and  repetitive  reports 
in  botli  written  and  oral  form.  I  here  is  no  easy  cure  for 
this,  but  regularized  processes  of  consultation  mitigate 
the  number  (d  spasmodic  and  impulsive  demands  for 
avalanches  of  information. 

When  there  ate  acknowledged  channels  for  the 
exchange  of  views,  flow  of  information  and  advice,  and 
when  these  oppoi  tunities  are  utilized  in  reciprocal  good 
faith  and  lespect,  our  democracy  is  better  served  and  the 
t  hance  of  mischief  and  even  disaster  reduced.  A  climate 
of  distrust,  contempt,  and  mutual  demonization  by  the 
two  branches  will  only  produce  policy  closure  and  at 
times  lecoinse  to  constitutional  or  legal  short-circuiting, 
as  we  discovered  in  Iran-contra  and  earlier  in  Watergate, 
or  iti  excessive  enc  roachment  upon  Presidential  authority 
b\  the  Uongiess.  .Arrogatice  by  the  Executive  will  guaran¬ 
tee  bat  ten  warfaie  with  the  (Congress  at  the  expense  of 
the  countrv.  Uommon  courtesv  and  political  sensibilitv  in 
these  matters  is  as  important  and  valuable  as  formal 
process. 

1  he  War  Poweis  Resolutioti  has  a  double  edge.  It  is 
distorting  in  that  it  focuses  too  much  debate  on  problems 
of  constitutional  definition  and  prerogative.  Many  of  our 
foieign  police  issues  today  lie  in  gray  areas  where  it  is 
haicl  to  establi,  ft  clear  and  timeless  markers.  But  if  pre¬ 
cise  mapiting  of  the  coutoitrs  of  foreign  policy  is  chancy, 
this  does  not  underwrite  a  doctrine  of  absolute  Presiden¬ 
tial  discretion  and  a  bottomless  reservoir  of  Executive 
power. 

I  his  is  a  condition  that  the  War  Powers  Resoluticiii 
tiies  t(c  adcliess.  Bv  li  ving  to  maximize  genuine  inter¬ 
action  between  the  President  and  Congress  without 
assertions  of  power  monopoly  on  either  side,  the  tensions 
abate  and  the  process  of  achieving  public  support  is 
enhanced.  Bv  almost  any  measure,  our  worst  mistakes 
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.uul  |)c'i  1  onnaiu  cs  in  loi  cign  policy  occur  when  the 
uagoiis  are  (ircled.  i\hen  politv  is  formed  with  (.ongress 
drpi(  ted  as  a  menace,  and  when  the  ensemble  of  policy¬ 
makers  is  too  self-em  losed.  In  1972,  when  the  War 
I’owi'i  s  Resolution  was  under  consideration  in  the  Senate, 
one  of  out  great  constitutional  scholars,  .■Xlexander 
Ihi  kel,  wrote 

I  here  is  no  .issuiaiue  of  wisdom  in  t.ongress.  and  no 
MU  li  assm  aiu  i'  in  die  pi  esidenev.  on  iloniestic  problems 
or  loi  i'ign.  I  he  i)nl\  dsMuant  c  llii'ii’  is  lies  iii  peoeess,  iii  the 
ilul\  III  exphini.  /i/s///v  (iml  persumle.  In  di'liiie  the  nalioliiil  inter¬ 
est  h\  eviikini^  It.  and  thus  to  net  h\  consent,  (longress  will 
sonu'iimes  lail  to  give  its  eonseni  to  wisdom,  and  hold  out 
lor  tooli'-luiess.  At  such  times,  the  President,  who  is  dif- 
tereiiih  c oust  it  uted,  has  etiot  inous  leverage  as  a  per- 
Miader  and  gteat  power  as  a  brake.  Singly,  either  the 
Presidi  nt  or  (iongress  t  an  fall  into  bad  erroi  s.  of  commis¬ 
sion  oi  omission.  So  thev  can  together,  too.  Init  that  is 
someuliai  less  liheh.  and  iti  anv  event,  together  thev  are  all 
wi'  ve  got. 

1  hat  is  the  ultimate  iustiticalion.  not  necessarilv  for 
the  W  at  Ron  CIS  Kesolnlioji  we  have,  but  for  a  war  powers 
!!.()( (.'ss  in  which  there  is  a  mutuality  of  responsibilitv  and 
iespcai  within  both  the  b'.xecutive  and  the  Congress.  Out 
()l  (onleretues  such  as  this  one,  we  ma\  see  the  way  to 
reac  hing  a  more  tneasitred  and  clitrable  basis  foi  the 
Inllillmeiit  ol  that  joitit  obligatioti  and  shared  constitu- 
I  ional  dui  \ . 


THE  o-^EGl  riMACY  OF 
EHE  CONGRESSIONAL 
NATIONAL  SECURITY 
ROLE 


Bv  LOL'IS  FISHER 
('.ongressioiial  Research  Service, 
Librarv  of  (Congress 


The  C.oufrrcss  both  Ihi’  j^nur)  /iiid  llie  mpoiisibilih  for  our 

foreign  polin. 

— f’iesident  Ronald  Reagan.  April  27,  1983 


WHAI  may  I  HK  PRKSIDKM  DO  I’L  RSl'AM  K)  HIS  KXRRRSS 
powers?  What  is  added  by  so-called  ‘inherent  or  implied " 
powers?  What  is  the  role  ol  (iongress?  What  staiulorv 
cotistraints  operate  on  the  President?  Do  we  want  the 
realm  of  "national  secirrity"  exertised  soleh  bv  the 
President? 

In  jaiuiarv  1987.  addressing  the  Feder  alist  Societv  in 
Washington.  1K-,  V  ice  President  Bush  urged  ('.ongiess 
and  the  jndiciarv  not  to  interfere  with  the  President's 
corrduct  of  foreign  policy.  He  said  the  Ftninding  Fathers 
did  not  intettd  that  out  foreign  policv  shorrld  be  corr- 
dircted  and  reviewed  bv  grand  juries. Pr»)bablv  so.  but 
neither  did  the  Founding  Fathers  intettd  for  White 
House  staf  f  and  private  citizens  to  car  t  v  out  foreign  pol¬ 
icy  operatiorrs,  btettk  laws,  and  itrvoke  the  Fifth  .Amend¬ 
ment,  all  dotte  with  little  cleat  ktrowledge  by  the 
Presidetti. 

Mr.  Buslt  claittred  that  the  framers  of  the  (artrstitu- 
tion  intetrded  that  the  Ptesideirt  play  tire  paranrourrt  role 
in  intpletrrertting  foteigtt  policv  “Over  the  ktst  20  veats," 
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hf  said,  "wc  have  uitne.ssed  a  departure  troin  the  wav  we 
have  condueted  foreign  poliev  for  nearlv  two  centiii  ies. 
(Congress  has  asserted  an  increasingly  inf  luential  role  in 
the  micro-nianageinent  of  foreign  poliev — foreign  opera¬ 
tions.  if  vou  will — and  at  the  same  time  Ca>ngress, 
through  the  use  of  laws  —  ushered  courts  and  lawyers 
into  an  uncomfortable  but  verv  visible  role  in  the 
development  of  Our  foreign  policy" 

1  he  term  "micromanagement”  is  obscure,  if  not  trite, 
bxecutive  officials  sometimes  use  it  to  shield  operations 
that  tannot  survive  public  and  congressional  scrutiny, 
perha])s  the  kind  of  adventures  attempted  in  the  Iran- 
(ontia  affair.  When  the  executive  branch  is  not  properly 
supery  ised  bv  the  President,  and  yvhen  executive  activities 
violate  huvs  passed  by  Ca)ngre.ss.  congre.ssional  interven¬ 
tion  is  both  inevitable  and  desirable.  If  the  President 
yvants  less  intei  f erence  yvith  his  operations,  he  must 
assure  that  the  operations  are  yvithin  the  hiyv  and  tan 
.iltiact  the  support  of  (iongress  and  the  public  . 


( .inisliliilional  PritK  iph’s 

Mr.  Bush  asserts  that  congressional  involvement  in 
foieign  af  fairs  is  of  recent  vintage.  The  record,  in  fact, 
suggests  the  o|>posite.  What  is  neyv  is  the  claim  of  a  Presi¬ 
dential  monopoly  in  foreign  affairs.  During  the  nine¬ 
teenth  centut  v.  (iongress  shared  significantly  in  questions 
of  war,  peace,  and  national  security. 

The  (ioiistitution  makes  the  Presitlent  "Tommander 
in  Thief"  of  the  armed  forces.  Where  this  poyver  begins 
anti  ends  has  long  mystified  the  courts.  In  18.a(),  in 
Plcifiitiir  T.  /V/gc.  the  .Su|)reme  Tourt  stated  that  the  Presi¬ 
dent,  as  commander  in  chief,  "is  authori/ed  to  direct  the 
movements  of  the  naval  and  military  forces  placed  l)y  lay\ 
at  his  (ommand,  and  to  employ  them  in  the  manner  he 
may  deem  most  ef  fectmtl  to  liara.ss  and  conquei  and  sub¬ 
due  the  enemy."-  1  his  appears  to  be  a  broad  reading  of 
the  Tommandei  in  Thiel  clause,  but  the  Tourt  refers  to 
the  poyver  to  move  forces  “placed  h  Imv  at  his  command." 
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riic  Frcsicleni  dcpciuls  on  (Congress  to  provide  the 
authori/ations  and  ajjpropi  iations  iiecessai  v  tor  militarv 
aelioii.  L'luler  the  ('.oiistitiitioti.  it  is  the  i es|)onsihilitv  ot 
Congress  to  raise  and  support  tlie  militarv  torces,  to 
make  militat  v  regulations,  to  provide  tor  calling  up  the 
militia  to  suppress  insuriections  and  to  repel  invasions, 
and  to  provitle  lor  the  organi/ation  and  disciplining  of 
the  militia,  t  hrough  its  power  ot  the  purse,  Ciongress  can 
withhold  tunds.  When  it  does  appropriate,  it  may  place 
restrictions  and  conditions  on  the  use  ot  timds. 

In  18(')8  Congress  passed  a  law  (still  in  eftect)  that 
directed  the  President  to  demand  trom  a  toreign  govern- 
metit  the  reason  tor  dept  iving  anv  .\mei  ican  citizen  of 
libertv.  It  it  appeared  wronglul  and  in  violation  of  the 
rights  of  Ameiican  citizenship,  the  President  was  to 
demand  the  citizen's  release.  If  the  government  delaved 
ot  relused,  the  Piesident  could  use  such  means  as  he 
thought  necessarv  and  propel  to  obtain  their  release,  but 
Congress  specified  that  these  means  could  not  amount 
“to  acts  of  wai 

In  the  (diinese  Kxclusion  case,  decided  i)v  the 
Supreme  Court  in  l<S89,  warmaking  was  still  at  that  time 
considered  a  congiessional  preiogative.  England  wanted 
out  naval  torces  to  act  in  concert  with  France  against 
China.  I  he  (.oui  l  noted;  "As  this  proposition  involved  a 
pat  ticipation  in  existing  hostilities,  the  recpiesl  could  not 
he  acceded  to,  and  the  Secretarv  ot  State,  in  his  com¬ 
munication  to  the  English  government,  explained  that 
the  wai -making  power  ot  the  L  nited  States  was  not 
vested  in  the  President  but  in  (.ongress,  and  that  he  had 
no  authoritv,  iherelore,  to  order  aggressive  hostilities  to 
he  undertaken. " I 

Presidential  war  powers  have  expanded  in  the  twen¬ 
tieth  centurv  tiecause  of  several  developments.  1  he  idea 
of  ■‘defensive  wai  was  originallv  limited  to  protective 
actions  against  the  borders  ot  the  Cihiecl  States  or  naval 
wars  against  the  Haib;u  v  piratc-s  and  Fiance.  .After  World 
War  II,  defensive  war  assumc'd  a  much  hroaclei  meaning. 
American  torces  are  spieacl  ihtoughout  the  world: 
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niiliiai  V  commitments  ate  placed  in  cleletise  pac  ts  atid 
treaties.  L  iiclei  agreements  such  as  \'.\  TO,  an  attack  on 
an  allv  meatis  an  attack  on  the  L'lhtecl  States.  Presidents 
also  have  used  militarv  loree  recentlv  to  protect  .\merican 
lives  and  propertv,  often  stretching  those  objectives  to 
achieve  loreigti  police  or  militarv  objectives.  Examples 
inciiide  the  Dominican  Republic  in  H)b5,  Cambodia  in 
1970,  and  Grenada  in  1989.  1  he  bombing  of  Libya  in 
19Sb  was  justified  as  .m  anti-let  lorist  tesjtonse. 

rite  exetcise  of  Piesidential  wai  power  bv  Lvnclon 
[ohnsoti  and  Richaicl  Nixon  ])rovokecl  (iongress  to  pass 
legislation  in  an  effort  to  curb  such  Executive  initiatives, 
(iongiess  lesoited  to  its  power  of  the  purse  in  1979  to  cut 
off  funds  foi  combat  activities  in  Cambodia  and  Laos,  but 
Nixon  vetoed  the  bill  and  (iongress  failed  to  muster  the 
two-ihii  cls  majot  itv  in  eac  h  House  lor  an  override.  A 
compromise  bill  delavc'd  the  cutoff  of  funds  for  another 
fort\-fi\e  da\s. 

I  his  ex|)ei  ience  reinfoiced  the  congressional  drive 
fot  the  War  Powers  Resolution  of  1979.  I  here  are  three 
main  procisions:  Ptesiclentiai  consultation  with  Congress, 
Piesidential  te|)orts  to  Congiess,  and  congressional 
termiinition  of  militarv  action.  1  he  purpose  of  the 
lesolulion.  as  st.tled  in  section  2(a),  is  ‘to  insure  that  the 
collectice  judgment"  of  both  br.mc  lies  will  ap|)lv  to  the 
inliocluc tion  of  I  ,S  loices  into  hostilities. 


I  III'  Xrril  l<i)  ( ',(illi  (  ln’i’  /titl^irinil 

How  do  we  evaluate  the  Wat  Poweis  Resolution? 
Obvioush  it  is  not  self-enlorc mg.  .\  statutory  tnechanism. 
bv  itself,  cannot  police  the  bonnclaties  of  congi essional 
and  Piesidential  powei.  Lite  success  of  the  lesolution 
must  be  measuied  laigelv  in  its  .ibilitv  to  alter  atti¬ 
tudes  and  conduct.  Does  it  change  the  context  for 
Presidential  action?  Does  it  sirengthen  the  judgment  that 
resort  to  war  must  have-  the  joint  backing  of  both 
1)1  anches? 
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Although  the  War  Powers  Resolution  continues  to  be 
criticized  as  unworkable  and  as  an  encioachinent  on  Pres¬ 
idential  responsibilities,  there  is  greater  appreciation 
today  that  Presidential  militarv  actions  must  have  the  sup¬ 
port  and  understanding  ol  (iongress.  As  a  postmortem 
on  the  Vietnam  war,  Secretarv  of  State  Kissinger  offered 
this  perspective  in  1975:  “Comitv  between  the  executive 
and  legislative  branches  is  the  onlv  possible  basis  for 
national  action,  f  he  decade-long  struggle  in  this  countrv 
over  executive  dominance  in  foreign  al  lairs  is  over.  1  he 
recognition  that  Ciongress  is  a  coecjual  branch  of  gov  ern¬ 
ment  is  the  dominant  fact  of  national  politics  todav.  The 
executive  accepts  that  the  Ciongress  must  have  both  the 
sense  and  the  realitv  of  participatioti:  foieign  police  must 
be  a  shared  enterprise.'"’  T  he  ■'collective  judgment "  antic¬ 
ipated  by  the  War  Powers  Resolution  is  an  essential  con¬ 
dition  for  creating  elTective  policies  in  militarv  and 
foreign  affairs. 

In  a  major  address  in  19Sf.  Defense  Secretarv  (Cas¬ 
par  W^einbeiger  announcc'd  lite  basic  piiiuipJes  that  pro¬ 
mote  national  securitv.  He  said  that  the  ‘single  most 
critical  element  of  a  successful  democrae  v  is  a  strong  con¬ 
sensus  of  support  and  agreement  lor  our  basic  purposes. 
Policies  formed  withottt  a  clear  undei  standing  of  what  we 
hope  to  achieve  will  never  work.  ""  Befoie  committing 
forces  into  combat,  "theie  must  be  some  reasonable 
assurance  that  we  will  have  the  support  of  the  .American 

people  and  their  elected  representatives  in  C.ongress _ 

We  cannot  fight  a  battle  with  the  (iongiess  at  home  while 
asking  our  troops  to  win  a  wai  oversells — 

What  happens  when  the  President  .md  White  House 
aides  decide  to  bypass  (amgress  and  initiate  secret  pol¬ 
icies  abroad?  If  the  Prc'.sideni  were  to  (onfiont  a  genuine 
emergency  which  did  not  permit  consultation  with  Con¬ 
gress  or  the  etiactment  of  authori/ing  legislation,  he 
might  decide  to  invoke  the  ])rer<>gat ive  which  is  the 
Executive's  jtower  to  act  lot  the  public  good  in  the 
absence  ctf  specific  law  and  sometimes  even  ag.iinst  it. 
Abraham  Lincoln  claimed  that  .luthotitv  in  .Apiil  UStil 
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while  Congress  was  in  recess.  He  issued  proclamations 
calling  forth  state  militias,  suspending  the  writ  of  habeas 
corpus,  and  placing  a  blockade  on  the  rebellious  states. 
He  told  Congress  that  his  actions,  “whether  strictly  legal 
or  not,"  were  necessary  for  the  public  good.'^  (Congress 
then  passed  a  statute  legalizing  his  proclamations  "as  if 
they  had  been  issued  and  done  under  the  jirevious 
express  authority  and  direction  of  the  Congress  of  the 
United  States."'* 

Legislatiye  sanction  is  an  essential  ingredient  of  the 
prerogative.  In  times  of  national  emergency,  the  txecu- 
tive  may  act  outside  the  law  but  he  must  submit  his  case 
to  the  legislature  and  the  peo])le  for  ajjproval.  I  he  sec¬ 
ond  ingredient  is  that  the  emergency  must  be  genuine 
anrl  not  contriyed.  Invoking  the  prerogative  is  unwar¬ 
ranted  if  the  President  allows  conditions  to  fester  and 
deteriorate  to  the  point  of  emergency,  without  making  an 
effort  during  that  period  to  consult  with  Congress  and 
seek  its  support  for  collective  action.  T  he  prerogative  is 
not  to  be  invoked  simplv  because  the  Presid'mt  has  been 
unable  to  attract  congressional  support  for  his  policies. 

Justice  [ackson's  theory  of  the  President  s  emergency 
power,  announced  in  the  Steel  Seizure  case  of  1952.  helps 
to  understatid  the  dynamics  of  constitutional  jxtvsei .  He 
sketched  out  three  scenarios. 

(.\)  Presidential  power  reaches  its  highest  level  when 
the  President  acts  pursuant  to  congressional  authoriza¬ 
tion.  Here  he  acts  with  the  f  ull  complement  of  constitu¬ 
tional  and  statutory  powers. 

(H)  Piesidential  power  is  at  what  Jackson  called  its 
“lowest  ebb"  when  the  President  lakes  measures  incom¬ 
patible  with  the  will  o(  (atngress.  I  his  was  President  Rea¬ 
gan’s  predicament  with  regard  to  aiditig  the  cotittas. 

(C)  In  betweeti  these  two  categories  lav  a  “zotte  of  twi¬ 
light"  iti  which  (longress  tteilhet  grattts  tiot  detiies 
authority.  Itt  such  circumstances,  "cottgt essiottal  itiertia, 
indifferetice  ot  ac|uiescettc e  mav  sometitnes.  at  least  as  a 
practical  tnatter,  etiable.  if  not  itivite.  titeasures  ott  itide- 
pendeitt  Presidetttial  ac  tion.  Itt  this  atc  a.  ativ  ac  tual  test 
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of  power  is  likely  to  depend  on  the  imperatives  of  events 
and  contemporary  impoiulerahles  rather  than  on  abstract 
theories  of  law.”'" 

Jackson’s  model  applies  to  actions  bv  Presidents  dar¬ 
ter  and  Reagan.  Carter’s  termination  of  the  Taiwan 
defense  treaty,  without  any  consultation  with  legislators, 
was  not  effectively  challenged  bv  Ca)ngress.  The  Senate 
acted  on  June  6,  1979,  but  never  took  a  final  vote.  When 
the  case  reached  the  Supreme  (a)uri  later  that  vear.  Jus¬ 
tice  Powell  remarked  that  iT  Congress  “chooses  not  to 
confront  the  President,  it  is  not  our  task  to  do  so."  Onlv 
when  the  two  branches  are  in  irreconcilable  conflict  o\er 
treaty  termination  is  the  Ciourt  likelv  to  resolve  the 
dispute." 

When  the  Supreme  Court  upheld  Carter  s  actions 
against  Iran,  including  his  liee/ing  of  a.s.sets  and  the  sus¬ 
pension  of  claims  pending  in  American  courts,  it  did  so  in 
part  because  of  congressional  acquiescence.  The  Com  t 
said  that  Presidents  have  a  freer  hand  in  foreign  affairs 
"where  there  is  no  contrary  indication  of  legislative  intent 
and  when,  ;is  here,  there  is  a  historv  of  congi essiomd 
acquiescetice  in  conduct  of  the  sort  engaged  in  bv  the 
President.”'-’  The  Court  took  notice  of  Congress'  failuie 
to  disapprove  (barter’s  action  or  even  to  pass  a  resolution 
expressing  its  objection. 

A  similar  result  occurretl  with  litigation  ovei  Presi¬ 
dent  Reagan’s  actions  in  Ceittra)  Ameriia.  Members  of 
Ciongress  went  to  court  to  contest  militarv  initiatives  b\ 
the  Reagan  administration  in  El  Salvador.  This  lawsuit 
was  turned  aside  by  a  Federal  court  on  the  ground  that 
the  detertnination  of  what  constitutes  hostilities  or  immi¬ 
nent  hostilities  is  essentially  a  factfinding  matter  reset  ved 
t(j  (Congress,  not  the  courts.  However,  the  case  was  also 
dismissed  because  Congress  had  failed  to  take  am  legisla¬ 
tive  action  to  thwart  President  Reagan.'  ’ 

Till’  lii’lii’l  ill  Pii’sidi’iiliiil  Siif)ii’iiiiH  \ 

Miu  h  of  the  debate  on  the  allocation  of  foreign 
affairs  between  C.ongress  and  the  Piesiilent  levolves 
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arounH  two  competing  models.  Under  the  ('.uyhss-W' r^ht 
doctrine  of  1936,  the  President  is  blessed  with  extra¬ 
constitutional,  inherent  powers.  According  to  this  model, 
the  necessities  of  international  affairs  and  diplomacy 
make  the  President  the  dominant  figure.  Instead  of  con¬ 
fining  himself  to  the  specific  issue  of  delegation  which 
was  before  the  Court,  Justice  Sutherland  added  pages  of 
obiter  dicta  to  describe  the  far-reaching  dimensions  of 
executive  power  in  foreign  affairs.  He  assigned  to  the 
President  a  number  of  powers  not  found  in  the  Constitu¬ 
tion.'^  Curtiss-W right  is  cited  frequentlv  to  justify  not  only 
broad  grants  of  legislative  power  to  the  President  but  also 
the  exercise  of  inherent,  independent,  and  implied 
powers  for  the  President.'  ’ 

The  competing  model  is  the  Steel  Sei/ure  case  of 
1952,  which  assumes  that  Congre.ss  is  the  basic  lawmaker 
in  both  domestic  and  foreign  affairs.  However,  as  Justice 
Jackson  pointed  out  in  this  case,  congressional  inertia, 
silence,  or  actjuiescence  may  invite  independent  and 
conclusive  actions  by  the  Executive. 

The  lesson  to  be  drawn  from  either  model  is  that 
Congress  has  ample  powers  to  legislate  for  emergencies, 
at  home  or  abroad,  but  those  powers  must  be  exercised. 
Legislative  influence  and  control  depend  on  the  willing¬ 
ness  of  Congress  to  take  responsibility.  Moreover,  Presi¬ 
dential  influence,  at  least  for  long-term  commitments, 
cannot  survive  on  as.sertions  of  inheient  power.  The  Pre.s- 
ident  needs  the  support  and  undei  standing  of  both 
Congress  and  the  public. 

The  President,  therefore,  is  not  the  sole  voice  in  for¬ 
eign  affairs.  He  cannot,  or  should  not,  isolate  himself 
from  (Congress  and  the  general  public,  dismissing  their 
involvement  as  narrow,  local,  uninformed,  or  parochial. 
Patsy  r.  Mink,  after  careers  both  in  Congiess  and  the 
.State  Department,  warned  that  it  "is  follv  to  believe,  as 
many  in  the  top  echelons  of  State  and  White  House  staff 
sincerely  do,  that  good  foreign  polit  v  nei  essarilv  staiuls 
above  the  pressures  of  domestic  politics  and  (onstituent 
interests.  Politics  is  the  art  of  reconciling  and  educating. 
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not  of  avoiding,  those  interests.” For  that  task  the  Presi¬ 
dent  needs  Members  of  Ciongress  to  develop  and  support 
effective  international  policies. 


The  Iran-ToiUra  Affair 

How  does  this  general  framework  apply  to  the  Iran- 
contra  affair?  What  might  be  done  to  minimize  a  recur¬ 
rence  of  White  House  adventurism?  Is  there  any  way  to 
reduce  the  size  of  Jackson’s  “zone  of  twilight”  so  that 
future  Presidential  actions  will  more  likely  be  exercised 
within  political  and  legal  boundaries? 

There  is  a  limit  to  what  can  be  expected  from  new 
statutory  remedies.  Statutory  language  is  inherently 
vague,  and  opportunities  always  exist  for  Executive  abuse 
and  deliberate  misinterpretation.  We  can  hope  for  “good 
faith”  relations  between  the  branches,  and  often  that  pre¬ 
vails,  but  the  reality  is  that  a  number  of  Presidential 
appointees  and  assistants  have  little  understanding  of 
Congress  or  the  Constitution.  Their  strong  personal  ties 
to  the  President  create  a  desire  to  satisfy  his  goals  by 
means  legal  or  illegal.  For  their  part,  many  Members  of 
Congress  have  an  inadequate  understanding  of  legislative 
prerogatives  and  responsibilities. 

The  Iran-contra  affair  had  its  source  in  fundamental 
misconceptions  about  executive-legislative  relations  in 
foreign  policy.  Key  witnesses  testified  that  foreign  policy 
is  within  the  exclusive  control  of  the  President.  They 
regarded  congressional  interference,  by  its  verv  nature, 
as  illegitimate — to  be  ignored  or  circumvented  whenever 
necessary.  The  sad  fact  is  that  some  Members  of 
Congress  think  the  same  way. 

This  belief  invites  consequences.  Witnesses  claimed 
that  if  Congre.ss  denies  the  President  funds  to  implement 
his  foreign  policy,  the  President  can  seek  funds  from 
private  parties  and  foreign  governments.  The  effect  is  to 
join  the  sword  with  the  purse,  which  is  precisely  what 
the  framers  feared.  If  (Congress  investigated  to  deter¬ 
mine  what  activities  were  taking  place,  the  theoi  v  of 
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Presidential  supremacy  justified  the  uitliholdinu  iulor- 
mation  to  conceal  operations.  Lies  and  deception  heiaine 
part  of  the  package  of  Uxds  needed  to  protect  Pi  esiden- 
tial  policy.  Duplicity  was  practiced  not  onU  against  (  in¬ 
gress  but  Cabinet  officers  as  well.  To  preserxe  the  high¬ 
flying  prerogative  of  the  President,  exeiutixe  otfliials 
resorted  to  guile,  deceit,  dissimulation,  and  Itad  laith.  So 
long  as  this  theory  of  Presidential  omnipotence  in  lot  eign 
affairs  is  championed,  we  can  expect  variations  of  Iran- 
ccjntra  in  the  future. 

Attitudes  that  produced  Iran-contra  can  lie  altered  to 
some  extent  by  congressional  action.  First,  the  Xaiional 
Security  C.ouncil  should  be  excluded  from  ojicraliinis. 
That  conclusion  was  reached  by  the  1  ower  Commission 
and  endorsed  bv  President  Reagan  and  National  Seiuriis 
Adviser  Frank  Carlucci.  Fhe  NSC's  staiutor  .  mission  of 
coordinating  information  and  advising  the  Presidimt  is 
compromised  when  it  becomes  involved  in  oper.it ions.  It 
loses  objectivity  and  detachment.  Nevei  theless.  the  1  ower 
C'.ommission  opposed  any  statuton  (ulio)i  that  would  pro¬ 
hibit  NSCFs  involvement  in  operations.  Fhe  report 
claimed  that  the  term  “operations"  is  too  vague  to  justilN 
statutorv  action.'' 

This  argument  is  unpersuasive.  If  the  word  is  i  le.n 
enough  to  be  used  by  the  Lower  Commission.  I)\  Pii  si- 
dent  Reagan,  and  by  National  Securitv  Advisei  (an  huci, 
it  is  clear  enough  to  be  used  bv  Congress.  II  the  problem 
is  language,  let  us  decide  what  NSC.  should  not  do  and 
sav  so.  Perhaps  the  prohibition  should  be  on  the  londiut 
of  covert  operations.  Fither  way,  statutorv  restrictions  .n  e 
needed.  Legislative  action  would  emithasi/e  th.it  the  NSC 
is  not,  as  the  Lower  report  claimed,  the  President  s  '  i  re.i- 
ture.”''*  It  was  created  bv  Congress  and  is  funded  e.ich 
year  bv  Congress.  Its  duties  and  powers  t.m  be  defined 
and  refined  by  Congress. 

Secotid,  was  the  NSC  subject  to  Boland  .itnendnu  ni 
restrictions  from  19S4  to  198(1?  Fhe  Bol.md  .imendnient 
during  that  period  prohibited  milit.u  v  assist. nu  e  to  the 
contras  bv  the  CIA,  the  Defense  Deixirtment.  ot  ".mv 
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other  agency  or  entity  of  the  United  States  in\()lved  in 
intelligence  activities."  Supporters  of  the  administration 
claim  that  the  NSC  was  not  covered  bv  this  restriction. 
Under  their  theory,  John  Poindexter,  Oliver  North,  and 
others  on  the  NS(]  staff  could  do  what  the  intelligence 
agencies  could  not. 

This  argument  is  far  too  clever.  A  close  look,  at  the 
US  Code  and  Executive  Orders  demonstt  ates  the  weak¬ 
ness  of  this  position.  The  CIA  is  subject  to  NSC"s  control. 
Under  50  USC  4()3(a),  “There  is  established  under  the 
National  Security  Council  a  Central  Intelligence 
Agency — "  Could  a  subordinate  bodv  like  the  C.I.\  be 
involved  in  intelligence  activities  without  the  ccmtrolling 
body  (the  NSC)  also  being  involved'  I  he  NSC-CU\  rela¬ 
tionship  is  furthet  clarified  bv  examining  Executive 
Order  123,33,  issued  by  President  Reagan  on  4  Deceml)er 
1981.  Section  1.2  states  that  the  NSC  “shall  act  as  the 
highest  Executive  Branch  entitv  that  provides  ie\iew  of, 
guidance  for  and  direction  to  the  conduct  of  a'l  nationtil 
foreign  intelligence,  counterintelligence  ;ind  special 
activities  [i.e.,  covert  operations],  and  attendant  policies 
and  programs."  As  defined  by  section  1.3.  the  DirecKM  of 
Central  Intelligence  “shall  be  responsible  directlv  to  the 
President  and  the  NSC — "  Under  section  I.(S(f).  the  Cl.U 
shall  “conduct  services  of  common  concern  for  the  Intel¬ 
ligence  Community  as  diree'ed  bv  the  NSC."  W  ho  imple¬ 
ments  Executive  Order  12333,  whicli  is  entitled  "I  nited 
States  Intelligence  Activities'"  Under  section  3.2.  the 
principal  responsibility  falls  to  the  NSC. 

Third,  the  Intelligent^  Authori/.ation  .Act  ol  19S() 
needs  revision.  The  statutorv  language  is  an  open  invit.i- 
tion  to  executive  manipulation,  fhe  section  on  congres¬ 
sional  oversight  provides  that  the  Intelligence  (A)mmit- 
tees  shall  be  kept  informed  “to  the  extent  con  i.. cm  with 
all  applicable  authorities  and  duties,  including  those  con¬ 
ferred  by  the  (avnstitution  up<»n  the  executive  and  legisla¬ 
tive  branches  of  the  (Government,  .ind  K)  thc“  extent 
consistent  with  due  regard  for  the  pioicclion  from 
unauthori/ed  disclosure  of  c  l.issif  lecl  inlorm.ition  .ir.d 
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inf ()i  Illation  i  i  latini;;  to  inli  liii>c‘n(  c  soiiK  os  aiul  meth¬ 
ods.  In  the  hands  of  exenMixe  officials  inteiested  in 
wielding  contiol  and  (oiuentrating  powei ,  tliis  latignage 
tneans  little  more  tlian  that  the  Intelligeiue  (iotntnittees 
will  he  informed  if  the  exeeiitive  braiuh  feels  like  it. 

The  statute  provides  that  if  the  President  (fetermines 
"it  is  essential  to  limit  piioi  notice-  to  meet  exti aorclitiarv 
c  ireumstatu es  af  fec  ting  \  ital  intc  i  ests  of  the  L  iiited 
.States,  such  tiotiee  shall  he  limited  to  the  chairmati  and 
tanking  minoiitv  memheis  of  tlie  intelligence  eomtnit- 
tees,  the  Speaker  and  minoiitv  leader  of  the  House  of 
Representatives,  and  the  majoiitv  .md  minoriic  leaders  of 
the  Setiate."-"  It  is  clear  that  Piesider.t  Reagan  did  not 
e\en  inform  this  selec  t  gi'>u|)  of  eight  memhers  ahout  the 
It  an-eontra  ac  ti\  ities. 

L'nclet  the  statute,  the  (d.\  Directoi  .md  the  heads  of 
othet  ageticies  itivolved  in  intelligence  activities  are  to 
tepott  "in  a  titnelv  fashion  to  the  intelligence  coimnittees 
<m\  illegal  itttelligenc e  activitv  or  signific.mt  intelligence 
lailute  atid  atn  col  lective  ac  tion  tli.it  has  lieeii  taken  or  is 
planned  to  he  taken  in  connc-ction  with  such  illegal 
.icti\it\  or  failure.'  -'  Not  onlv  did  (d.\  Director  (iasev  fail 
to  iiotifv  the  eommittees.  he-  oht.iined  .1  letter  from  Presi¬ 
dent  Reag.in  lorhidding  him  to  do  so. 

1  he  statute  re(|uires  the  I’resideni  to  "liilK  inform 
the  intelligence  c ommittec-s  in  .1  tiiiich  fashion  of  iniel- 
ligencf  operations  in  foreign  (onniries.  othc‘i  than 
.ic  tiv  itic's  intended  solc-l\  for  ohi. lining  nec  ess.ii  v  inlel- 
ligence.  President  Rc.igan  sinned  nothing  with  the 
commitlees  until  the  storv  .ihout  .11  ms  to  Ir.iii  .ippe.ired 
in  a  l.eh.mese  nc-usp.iper. 

I  his  st.itute  nc'ecis  to  he  cl.irilied.  If  emei  gene  \  coii- 
ditioiis  re(|uiic-  the-  Pre  sident  to  del.n  the  noiific  .itioii  to 
the  Inlelligenc  c-  ( atnimittec  s.  the  m.ixiimmi  dela\  should 
he  specified  in  l.iu.  sue  h  .is  lor  no!  more  ih.m  1.'^  hours.  ' 
1  he  st.itnie  should  prohiliil  die-  Piesideni  from  111, iking 
"or.il  findings'  to  .luthoii/e  .1  covert  opei.ition.  l  indings 
should  he  vsritten.  signed  hv  the  Pu-sidriit.  pic-sc'ived  as 
peim.inetil  records,  .iiicl  dismhulecl  lo  ihe  .ippt  c  )|)ri.ite 
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committees  ot  C.oiigress  and  the  stalntorv  memlters  of  the 
National  Securit\  C.onncil.  It  is  intoleiable  foi  someone 
like  President  Reagan  to  aiiihori/e  an  arms  shipment  to 
lian  and  later  claim  that  he  had  no  recollection  of  when 
he  did  it,  or  for  John  Poindexter  to  destroy  a  finding 
because  it  is  politically  embarrassing,  or  for  key  members 
of  the  National  Security  (ionneil,  such  as  Secietarc  of 
State  (ieorge  Shult/,  not  to  be  told  of  a  finding. 

Fourth,  wh\  not  limit  the  offices  of  the  (dA  Director 
and  Deputy  Director  to  a  fixed  term?  Hills  hare  been 
introduced  iu  the  past  to  limit  the  term  to  S  oi  10  years, 
similar  to  the  post  of  FBI  Diiector,  but  1  would  limit  the 
term  to  4  years.  1  he  jfotential  for  Cd.\  abuse  is  too  great, 
giyen  its  access  to  seeiet  funds,  its  inyoKement  in  coyerl 
operations,  and  the  limited  degree  of  congressional  oyer- 
sight.  If  a  President  is  reek'cted.  the  C'.I,\  Diiedor  and 
Deputy  Diiectot  should  be  renominated  and  lecon- 
tirmecl.  Fhis  means  that  William  (i.tsey  would  ha\e  had 
to  be  yotecl  on  again  by  the  Senate  in  108,’).  C'.iyen  his  per¬ 
formance  o\er  the  first  four  years,  including  the  mining 
of  harbors  in  Nicaragua  without  adecpiate  notification  to 
the  Intelligence  (Committees,  Senate  confirmation  would 
haye  been  higlily  unlikely.  .\  report  by  the  Senate  Intel¬ 
ligence  ( .onunittee  in  December  1981  made  this  reyealing 
obseryation  about  (Casey's  failure  to  submit  a  lull  and  reli¬ 
able  cli.sclosure  of  his  financial  interests;  “  1  he  (Committee 
is  concetiied  that  this  pattern  suggests  an  insufficient 
appreciation  of  the  obligation  to  proyicle  complete  and 
accurate  information  to  the  oyersighi  committees  of  the 
(Congress."'-' 

Fifth,  (Congress  should  consider  the  addition  ol  c rim- 
inal  penalties  to  coitain  of  its  statute’s.  1  he  pull  of  lovriltc 
to  Piesiclent  Reagan  was  so  siiong  that  officials  non- 
chalanth  c  iicumyented  the’  Boland  amendment  .ind 
othei  statutes  because  ciimin.il  pc-n.illies  wi  re  lac  king. 
Fhc’c  should  ha\c’  bec'u  facc’cl  with  the  c  hoicc’  ol  lo\.ilt\  to 
a  Presideul  or  liclehtx  to  the  law,  with  the'  prospect  of 
flues  and  j.iil  sentence  s  hc-lping  them  m.ike  the  dec  ision. 
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Sixth,  tlicrc  shoulfi  l)c  no  circumveniion  of  statiilorv 
prohibitions  in  appropriations  bills  bv  having  agent\  ofti- 
ciiils  solicit  funds  from  private  parties  and  foreign  gov- 
ernnients.  There  are  those  who  argue  that  Ciongiess  is 
incajtable  of  prohil)iiing  these  Presidential  osertures. 
This  argument  is  not  persuasive;  the  cost  oi  permitting 
extrac  ui  l  ie  ulai  funding  bv  the  President  is  too  eostlv  for 
representative  government.  It  is  also  repugnant  to  have 
the  President  go  hat-in-hand  to  other  governments  feer 
financial  suppoit,  Iteeoming  involved  in  quid  pro  quos 
that  will  matei  ialize  later  in  the  form  of  favors  regarding 
at  ins  sales  or  f  inanc  ial  assistanc  e. 

When  (Congress  voted  to  prohibit  direct  or  indirect 
assistance  to  the  contras,  it  should  have  been  illegal  for 
Oliver  Xorth,  <rs  a  White  Tfonse  staffer,  to  make 
appearatues  aiound  the  countrv  to  drum  up  private 
financial  contributions.  If  this  practice  is  allowed.  Cion- 
gress  will  lose  much  of  its  power  of  the  ptirse.  After  Cion- 
gtess  had  cut  off  funds  for  the  \'ietn<un  war  in  1973, 
could  Pt  esident  Nixon  and  his  aides  have  appealed  to  pri¬ 
vate  gioups  and  foreign  governments  to  |)rovide  supple- 
metital  funds  to  continue  the  war?  This  kind  of  activitv 
should  be  illegal  not  onlv  for  the  government  officials 
who  solicit  assistance  but  for  the  piivate  parties  who 
(oiili  ibute. 

I  hete  are  steps  we  should  not  take.  The  National 
-Sec  uritv  .Adviset  should  not  be  subjec  t  to  .Senate  confir¬ 
mation.  1  he  |)iocess  of  confirmation  would  elevate  the 
.Adviser's  role  and  fui  thei  diminish  the  st.iture  of  the  .Sec- 
retarv  of  .State.  Motc'over,  iheie  is  no  need  to  alvolish  the 
two  Intelligence  (iommiltees  and  teplace  them  with  a 
joint  cotnmittee.  T.ac  h  c  hamber  of  (  .ongi  ess  needs  its  own 
independent  ca|)abililv  loi  ovet seeing  the  intelligence 
communitv.  Totining  ;i  joint  committee  would  also  give 
cieclencc-  to  the  canard  that  Iran-contia  somehow 
lesulted  fiom  the  congio.ssional  jtiopensitv  to  leak  .sensi¬ 
tive  infoi  Illation. 

I  he  claim  bv  Ciolonel  North  tlnil  Iviiig  is  iiecessarv 
lor  coveut  o|)c‘rat ions,  and  th.it  Congress  cannot  be 
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mistc'cl  with  sensitive  intonnaiion,  is  unfoiiiulecl.  He  tes- 
titiecl  that  “it  is  very  important  tor  tlie  American  people 
to  nnclerstanci  that  this  is  a  dangerous  world,  we  live  at 

I  isk _  Bv  theii  verv  nature,  covert  operations  or  special 

activities  are  a  lie.  rhere  is  great  deceit,  tleception  prac¬ 
ticed  in  the  conduct  of  covert  operations.  I  hey  are  at 
essence  a  lie.”'-' 

In  closed  testimony,  this  philosophy — if  it  can  he 
called  that — was  strongly  repudiated  hv  Cdair  (ieorge,  a 
,H2-vear  veteran  of  the  (dA’s  Operations  Division.  He  told 
the  Iran-contra  (iommittees:  “I  tlisagree  with  Clolonel 
North,  as  strongly  as  I  can  disagree  with  anyone.  ’I  his  is  a 
business  ...  of  trust,  f  his  is  a  business  that  works  outside 
the  law,  outside  the  Utiited  .States,  ft  is  a  business  that  is 
verv  dif  f  it  lilt  to  define  bv  legal  terms  because  we  are  not 
working  inside  the  American  legal  system.  It  is  ...  a  busi¬ 
ness  of  being  able  to  trust  and  have  complete  confidence 
in  the  people  who  wot  k  with  you.  .\nd  to  think  that 
because  we  deal  in  lies,  and  overseas  we  may  lie  and  we 
mav  d(j  other  such  things,  that  therefore  that  gives  vou 
some  permission,  some  right  or  some  particular  reason  to 
operate  that  wav  with  vour  fellow  employees,  1  would  not 
only  disagree  with,  I  would  say  it  woukl  be  the  destruc¬ 
tion  of  a  set  let  service  in  a  democracy...  1  deeply  believe 
with  the  complexities  of  the  oversight  process  aiuf  the 
relationship  betweeti  a  free  legislative  body  and  a  secret 
s|)v  set  vit  e.  that  frankness  is  still  the  best  and  the  onlv 
wav  to  make  it  work.”-’ 

None  of  these  t et ommendalions,  on  their  own.  will 
pievent  a  recurrence  of  the  fran-contra  alftiir.  I  hev  will, 
liowexei .  alter  the  climate  in  which  exet  iitive  of  ficials 
ojierate.  I  hev  will  introduce  a  note  ol  caution  lor  those 
who  decide,  lot  whate\er  reason,  to  take  the  law  in  their 
own  hands.  1  hev  are  f  ree  to  do  so.  but  siu  h  (oiidiu  t 
should  (ome  at  a  tost  of  lines  and  jail  sentences.  Belore 
stibot  (linates  dec  ide  to  plunge  into  lawless  ac  tivities  and 
poison  the  i elationshii)  between  (Congress  and  the  I’resi- 
dent,  they  need  to  Ire  restrained  bv  supervisors  who  have 
a  better  and  deeper  understanding  of  government  and 
our  constitutional  system. 
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FOREIGN  c^OLlCY  AND 
THE  ECONOMIC  WORLD 
ORDER  OE  EHE  1990s 


Bv  (itRALD  (;ARV  KV 
Priiueton  I  iiiversitv 


The  peciiliitrih  allafliiiitr  to  tin’  Ami’tnaii  swtnn  is  iiinrh  that 
governmeiiUil  lontrol  is  dividi’d  hcht'cen  hro  iriilns.  so  that  whih' 
one  center  nia\  he  (ittemptin}^  to  control  a  irh’en  nniller  in  execu¬ 
tion  of  a  power  indnhitahh  heloiijrin^  to  it.  the  other  i  enter  ina\ 
upon  like  grounds  he  attempting  to  control  the  same  mattei  in  a 
quite  contradicton  fashion  and  to  quite  contradii  ton  enih. 

— K(lv\ai(l  S.  (ioi  uin 


Edward  S.  Corwin  rkfkrrf.d  lo  rwo  cfm  frs  i>fci  - 
liar  to  the  Ainerican  system  of  governmental  control.  The 
two  centers  are  not,  as  might  he  supposed.  Congress  and 
the  President.  Corwin,  writing  in  191,'E'  was  referring  to 
tensions  hetween  national  power  and  .State  power  nnder 
the  Ereaty  clause  of  the  Constitution. - 

In  191,S,  lawmakers  and  judges  were  still  debating 
the  extent  to  which  the  .States,  in  exercise  of  their 
“reserved”  police  powers,  could  limit  the  combined 
authority  of  Congress  and  the  President  to  legislate  the 
nation’s  foreign  policy  agenda.  .State  legislators’  preoi  - 
cupaticjn  with  localized  concerns  could  put  them  at  odds 
with  national  officials  whose  positions  called  lor  a 
broader  policy  |)erspective  and,  Irecjuentb,  one  centered 
on  international  rathei  than  domestic  interests.  Not  sur¬ 
prisingly,  the  two  centers  miglit — as  (lorwin  desc  i  ibed 
it — tty  to  legislate  "to  cpiite  contr.n  v  ends,  "  |)iesc‘nting 
clitssic  cases  lot  constitutional  litigation. 
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The  nalioiial-States  relafioiishi])  was  often  coinpcti- 
ti\e,  Init,  until  reccntlv,  tlif  two  tnain  powei  centers 
(Congress  and  tlie  President)  generallv  coopetated  iti 
foieigti  affairs.  Such  cooperation  often  lecpiired  exercises 
of  considerable  ingennitv — a  species  of  constitutional 
elaboration  that  niiglit  be  termed  "empowei  inent  b\ 
pieces." 

"l-.mjxnt'ct  mi'iil  hy  I'lrns" 

\  President  mav  negotiate  a  treatv  on  ceitain  sub¬ 
jects  ovei  which  the  (Constitution  gives  Congress  no 
expressed  legislative  powei.'  .\evertheiess.  under  the 
l  ieatv  clause.  CCemgress  has  the  powei  to  latifv  such  an 
itistruinent.  Ratification  makes  the  treatv  the  supreme 
law  of  the  land.'  L  nder  the  Necessarv  and  Proper  or  so- 
called  coefficient  claitse.’  (Corwin  argued,  an  implied 
power  activated  (Congress  to  pass  ant  illarv  legislation.  Bv 
hvpothesis,  such  aitcillarv  lawmaking  would  occur  in  sup- 
port  of  poliev  objectives  toward  the  attainment  of  which 
(Congress  had  no  si-fxixilc  constitutional  powei  to  make 
laws  in  the  first  place.  In  other  words,  combining  "power 
bv  pieces"  cati  create  a  constitutional  capacitv  to  perform 
cettain  functions,  eveti  wheti  such  functions  cannot  be 
undertaken  under  a  specific  grant  to  eithei  bnmt  h.'‘ 

How  does  the  empowerment  bv  pieces  process  lelate 
to  national  securit v.^ 

I  he  "national  securitv"  conce|)t  is  <i  vecioi  with 
multiple  dimensions.  These  dimensions  leac  h  to  issues  of 
internal  subversion  and  domestic  lebellion  as  well  as 
to  those  of  defense  against  exteiiial  exloiiion,  intimida¬ 
tion.  oi  militai  V  attac  k.  Thev  also  reac  h  to  externallv 
originating  tin  eats  of  a  diplomatic  oi  economic  nature. 

Focusing  on  those  threats  that  originate  abroad,  a 
cettain  level  of  inilitarv  preparecinc'ss,  embodied  in  ac  tive 
foices,  constitutes  the  foundation  of  a  modem  indnsirial 
nation's  secniilv.  Reinforcing  this  foundation  is  a  certain 
lesei  ve-foice  mobili/ation  c  apabilitv.  Overlving  the  mili- 
larv  subsiialum  are  other  elements  ol  wh.it  can  be  called 
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thf  slrat<.'gi(  l>asc‘,  siu  h  as  diplomalit  ai  laii^cincnts  or 
fc'oiioiiiii  and  (ultural  xaliics  that  tend  to  reduce  the* 
American  sense  ot  threat  Iroin  paitictilat  natiotis.' 

The  strategic  base,  then,  has  two  c oinpotients;  a 
strictl\  militat  e  lonndation,  whic  h  max  take  a  \ariet\  of 
forms,  and  a  notnnilitat  \  snpei  struc  t  me,  whic  h  is  not  anv 
less  impoi  tant. 

One  looks  in  the  neat  fiitine  lot  no  c  ire  mnstanc c‘s  in 
which  L’S  militate  fotce’s  evill  cease  to  pioeide  the'  cote  of 
onr  tiatiotial  see  nrite — ot  for  that  tn.ittet ,  perhaps  fot  the 
seentite  of  Out  ttilatet.il  (i.e..  West  Kiirope.iti  atid  kat 
Kasterti)  alfies  as  evell.  But  depetiditig  on  possible  c  hanges 
iti  the  ttatitte  of  peieeieed  extet  tial  thieats,  ot  in  the  I  S 
lesoutee  base,  out  ttiililate  fotces  tn.te  haee  to  ntidergo 
t  esttuc  tut  ittg.  Furthet  tnore,  the  tiotttnihtat  e  (omix)- 
ttetus  of  the  strategic  base  also  tnae  tieed  appro])t  iate 
ctdjustttietits. 

Ciottc eie able ,  the  geogt  iiphie  bnllei  s  atid  economic 
hititerlatid  (itt  the  setise  of  the  foreigti  traditig  .n  ea  atid 
oeetseas  itteeslttiettt  outlets),  eehicli  Atnericatis  effectieeJe 
sec  itred  be  supple  itig  deletise  set  e  ic  es  to  ti  ikilet  al  .lilies, 
titae  cease  to  be  ttiajot  eletnettts  of  the'  stt.Ucgic  base  of 
rS  natiottal  seent  ite  .  .Sttc  h  a  ttiodi  1  ic  at ioti  evoulcl  b^- 
ittiplicit  in  a  tetittti  to  a  Fottress  ,\ttietic.i  ])ostittc'.  It 
could  also  result  Irotn  a  dtift  be  out  Itfe  Wot  Id  allies 
loeeard  ptotec tiottist  loteigtt  policies. 

Coueetsele,  the  gradual  tc-ali/atioit  of  global  mitlti- 
latet  alistit — the'  goal  sittce  1914  of  .\meric.m  inte  t  tiational 
ecotiotnic  plattttets — eeonid  can've  I  S  citi/etis.  theit  tiad- 
itig  pattttets.  atid  eeen  their  adec  is.nies  to  te.tli/e  that 
intc't  petic'tratitig  rnininnii  and  (  iilliiin/  intei  c'sts.  l  athc'i 
thatt  niililaiy  lorcc's,  tc'piesc'iit  tiu'  st.ibili/ing  fac  toi  in 
ititc'ftiat ional  l  elatioiis.  In  ihc  c'ec  nt  multil.itei  alistn 
should  eeolee.  a  i  c'dc'littition  of  the  sti  .itc'gic  base  of  I  S 
national  seentite  eeould  bc'  in  oiclet  so  .is  to  giec'  due 
prominence  to  this  nonmilit.it e  sttpet  struc  tuic .  . 

I  he  notion  of  the'  sttatc'gic  base'  ol  n.ition.il  see  nt  ite 
eeokes  the  complic  ated  ptoc  c  ss  ol  gc'iic't  .iting  .mil  tn.iiiip- 
itlating  ic'soiirct's  to  achteec'  spc'cilied  go.ils.  I’hesical 
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resources  eome  icninecliately  lo  iniiicl,  but  (luring  World 
War  II  Margaret  Mead  wrote  an  inlluential  hook  about 
the  importance  of  the  ( iillural  resources  of  an  embattled 
people,'^  and  many  commentators  have  compared  the 
efficiencv  of  democratic  versus  totalitarian  political 
svstetns  onl\  as  war-waging  resources.-' 

The  Congress  and  the  President  mav  separately  lay 
claim  to  certain  authorities  as  related  to  national  security, 
but  a  process  cjf  etnpowei  inent  bv  pieces  is  needed  to  put 
them  all  together  so  as  to  equip  the  nation  as  a  whole  for 
self-defense.  In  defense  budgeting,  the  President  prct- 
poses  but  the  Congre.ss  disposes.  It  is  the  (Commander  in 
(^hief  who  directs  the  deployment  of  L  S  military  forces, 
subject  to  congressicjnal  oyersight. 

The  nation  pos.sesses  all  powers  that  may  be  needed 
to  preserye  its  existence  and  its  freedoms."’  Nevei  theless, 
reasonable  persons  may  disagree  as  to  the  real  meaning 
of  "needed."  What  is  more,  “national  security"  may  take 
on  iticreasing  international  economic  cotinotations  to  go 
along  with  the  military  oyertones  of  the  term. 


An  Era  of  Exccnlii'c  Angranfliicnicnl 

Foi  most  of  the  period  1 890- 19-40.  national  and  State 
powets  defitied  the  two  critical  power  centers  within  our 
constitutional  system.  But  the  decade  of  the  19S0s.  which 
saw  the  old  Federal  tension  finally  resolved  cner- 
wheltningly  in  favor  of  national  powet  .  ”  saw  also  a 
marked  upward  inllection  in  the  trajectoi  y  of  executive 
branch  influence. 

Vet,  two  cetiters  of  power  remain,  just  as  there  still 
exist  asymmetries  in  those  two  centers'  c()tistitttencies  and 
instit utiotial  ititerests.  1  he  President  and  his  t  unning 
mate — the  only  elected  officials  in  our  system  with  the 
mandate  of  a  national  constituency — often  see  issues  and 
political  ititerests  differently  tlian  Members  of  (aingress 
do,  especially  wheti  a  majority  of  the  lattei  come  frotn  a 
party  other  than  that  of  i lit  Prt'sident.  Such  asymmetries 
raise  Torwin's  |)roblem  of  two  cetiters  acting  "to  cpiite 
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coiitradictorv  ends”  all  over  again,  bill  now  the  two  cen¬ 
ters  are  to  be  found  within  the  national  governinent  and 
the  characteristic  conflicts  are  hctwiuni  (-'ongiess  and  an 
administration,  rather  than  between  the  national  and 
State  governments. 

Arguably,  our  postwar  I’residents’  conceptions  of 
their  official  responsibilities — at  least,  once  our  interna¬ 
tionalist  commitment  had  bc*en  irrevocablv  accepted — 
made  interdepartmental  conflict  inevitable. 

American  Presidents  since  earlv  1947 — the  enuncia¬ 
tion  of  the  Truman  Doctrine  almost  permits  one  to  fix 
the  day  that  the  world  changed — have  drawn  on  a  budget 
of  constitutional  powers  to  deal  with  problems  that  were 
thrust  on  theii  administrations  by  events  of  the  postwar 
era.  So  long  as  worldwide  involvement  was  considered  to 
be  a  given,  American  Presidents  had  no  choice  but  to 
engage  in  ceaseless  negotiations  with  allies,  bargain  with 
monetarv  and  trading  partners,  and  tilt  with  adversaries. 
These  enterprises  could  be  prosecuted  best  through 
Executive  (ratiier  than  legislative)  pouer.  The  framers 
themselves  had  recogni/ed  and  assigned  that  peculiai 
capacity  within  the  executive  branch  to  manage  foreign 
affairs.  But  the  empowerment  bv  pieces  process  was  con¬ 
stantly  at  work,  for  only  Congress  coidd  support  the 
President  with  military  forces,  finance  various  interna¬ 
tional  organizations  (such  as  the  World  Bank),  and 
authorize  the  institutional  apparatus  (such  as  a  network 
of  intelligence  agencies). 

Eventuallv  the  accretion  of  the  one  center's  power, 
even  if  it  occurred  in  the  exercise  of  duties  that  had  been 
thrust  unsought  upon  it  bv  histoiical  circumstances, ‘- 
must  have  excited  the  jealousy  of  the  theoreticallv  co¬ 
equal  center  at  the  other  end  of  Pennsvlvania  .\venue. 

The  impulse  in  (Congress  for  the  jjast  two  decades 
has  been  to  check  Executive  prerogatives  in  fdieign 
affairs  and  national  securitv  policy.  If  (Congress  could,  in 
one  set  of  historial  ciicumstatices,  find  implied  (onsliiu- 
tional  powers  to  perfect  a  foreign  policv  initiative  not 
based  on  anv  enumerated  grant,  it  also  (ould  find 
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aulliolilv  (somctimc's  based  on  a  readiiia  of  die  (lonslilu- 
lioii  with  wliicli  ilie  Presidents'  lawyers  stienuonsh  dis¬ 
agreed)'  ’  to  limit  Kxeentive  discretion.  1  lu-  Mansfield 
aniendinent,  the  War  Poweis  Resolndon,  the  (iase  Ad, 
the  Boland  amendments,  and  innmnerahle  other  legisla¬ 
tive  stridures"  now  seek  to  limit  Kxei  iitise  |)oweis  ,icross 
the  fields  of  at  ins  ( ontrol,  loieign  aid  politv.  alliante  n-la- 
tionshijis.  loree  de]>iovments,  and  intelligeiu  i'  operations. 

Dining  the  period  of  ( ongressional  attempts  to  ilis- 
empower  the  (iomiminder  in  Chief  thiongh  ie.stricti\e 
legislation.' '  legislatois  ha\e  been  aka  l — i  sjieeialK  if  the\ 
lepresent  Rust  licit  .ireas — to  i  hanges  in  the  imderhing 
striKtiireol  intdiiational  relations. 

Because  of  tlu-  broad  poweis  that  .nc‘  available  to  the 
mition  when  its  secutitv  m.iv  be  .it  st.ike.  changes  from 
one  polic  V  to  another  raielv  need  lo  be  revalidated  consti- 
tutiomillv.  Neither  massive  retaliation  not  its  successor- 
stiategv.  flextble  lesponse.  was  tessted  constitution. illv ; 
pi otec  tionistn  and  free  trade  seem  ecpi.illv  allow. ible 
eommet  c  i.il  polic  ies  undei  the  ( iommei  c  e  c  l.mse. 

Nev  ertheless,  loi  eign  polic  v  evolution  cle.ii  lv  does 
impinge  on  the  comsc-  ol  constitutional  intei|)t el.it ion 
w  hen — <is  occ  ttt  ted  clui  ing  the  eai  lv  Cold  \\  .it  ve.n  s — it 
invites  initi.itives  within  one  clep.ntmeni  th.il  excite  the 
je.ilousv  ol  .mothc'i  cle|)ai  iment.  I  hen  the  em|)owc  i  ineiil 
bv  iiic'ces  phenomenon,  whic  h  is  ccmli.il  in  out  svsiem  to 
efledive  conduct  cd  foreign  poliev,  becomes  eh.iotic. 
Mieic'  ensues  the-  situ.ition  that  Coi win  described  in 
w  hic  h  one  centei  tries  to  control  .i  maltc’i  in  execution  ol 
a  cl. limed  constitutional  clutv  while'  the  oihei  com¬ 
peting  centei  works  to  contiol  the  s.une  m.ittcr.  but  .it 
c  I'oss-put  ftoses. 


(.Ii'hiil  (iiiwth 

.Ac  coicling  to  some-  economic  histoi  ians,  a  so-c  .illed 
long  wave-  of  growth  started  up  during  the  late  nine¬ 
teenth  centui  v.'"  I  he-  disc  oml  it  in  cs  ol  the  "post-oil 
shoe  k  "  vcais  raise  cpieslions  as  to  whethei  or  not  this 
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wave  can  l)e  suslainecl  into  the  next  eentin  v.  It  it  tan  l)e. 
then  the  evoliilionai  v  tendenc  y  seems  to  Ite  headin') 
toward  a  worldwide,  inniti-tiered  industrial  pattern,  i.e.. 
one  iti  whith  inanv  nations  can  produce  a  wide  vai  iel\  of 
finished  prodiuts  and  basic  eoinmodities.  The  phe¬ 
nomenon  of  imdti-tiereci  spetiali/ation  explains  one  of 
the  most  inlerestiitif  of  recent  global  economic  develop¬ 
ments,  vi/.,  the  inc  iease  in  intra-indnslrv  (as  opposed  to 
cross-indnstrv)  trade  among  the  nations  of  the  trilateral 
ccjinminiitc. 

Inherettt  in  the  growth  trend  is  a  process  of 
cccjiicjinic  leveli/ation — the  gradual  convergence  of  the 
levels  of  different  national  economies  toward  a  more- 
nearlv  equal  stanclaicl  of  living.'''  The  convergence  of  the 
.American  atid  the  [apanese  economies  since  1945 
illustrates  this  apparentiv  getieral  tendenc\. 

In  the  past,  the  growth  pattern  has  reasserted  itself 
even  altet  i  .idical  interruptions  or  revet  sals.  World  Wat  s 
I  and  II  ic'piesetited  such  interruptions.  1  hev  btacketed 
the  economic  disarray  of  tfie  intei  war  veais  and  weie 
called  "the  ecotiomic  consequettces  ol  the  peace."'  '  I  hev 
included  the  Deptession.  protectionism,  and  the  Iregg.n- 
thv-tieighboi  economic  policies,  such  as  predatoi  v  cut- 
renev  devaluations  and  retaliatoi  v  tat  if  I-making,  which 
shrunk  trade  and  produced  an  era  of  intet national 
economic  closute.-" 

If  Amei  ic  an  polic  v-makers  were  agreed  on  a  single 
point  of  futut  e  econotnic  planning  for  the  post- Wot  Icf 
Wat  11  wot  Id.  it  was  that  the  lessons  ol  the  interwar 
period  should  be  Icained.  The  closure  of  the  1940s.  the\ 
believed,  must  give  wav  to  an  open,  multilateral  trading 
system.  1  his  conviction  nnclerpintietl  the  woi  lcl  otclei 
vision  of  the  liist  vears  of  the  postwar  ititet  tiat ion.il 
economic  system,  trom  1944  (the  veai  ol  the  gieat 
ecoucntiic  ccmferences  at  Hietton  Woods  and  Havana)  to 
1949  (the  year  of  the  cteation  of  N,\  1  ()). 

.Amei  ican  |Jolic  v-makeis  onco  ev  en  envisioned  a  sin¬ 
gle  global  economic  system,  with  Soviet  pat  t ic  ipation.-' 
On  the  |)olitical-cliplomatic  front.  I'DR's  peiceptioii  of  the 
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I  nited  Nations  also  evoked  a  uiiiversalistie  image. 
Failures  in  both  the  eeonoinie  and  the  politieal  spheres 
gave  rise  to  the  (lold  VV'ar  and  the  bipolar  world  order 
that  dominated  the  eonseiousness  of  the  second  period, 
from  1949  till  the  late  19b()s. 

I  rum  i’uivetMilism  to  !iij)oiaril'i 

Stalin's  geostrategic  chess  moves  and  his  political  cyn¬ 
icism — his  refusal  to  evacuate  the  Red  Armv  from 
Fastern  Europe,  his  abuse  of  the  E'.\  veto — are  usually 
emphasi/ed  when  explaining  the  failure  of  the  concept  of 
univei  salistic  vision.  But  Stalin’s  economic  intran¬ 
sigence— his  refusal  to  participate  in  the  convertible  cur- 
renev  regime  that  American  poliev-makers  wanted,  his 
rejection  of  the  Bretton  Woods  banking  structure  (the 
International  Monetary  Fund  and  the  World  Bank),  and 
his  withdrawal  from  Marshall  Plan  negotiations — were 
everv  bit  as  subversive  of  this  universal  concept  as  were 
his  political  and  military  moves. 

File  integrated  Free  World  economic  network  (i.e., 
the  ‘Bretton  Woods  system  ")  became  the  counterpart  of  a 
Free  World  ideological,  political,  and  militarv  (olleciive- 
.securitv  network — the  Western  or  trilateral  bloc.  I  he  ter- 
ritoi  V  outside  of  US  borders,  but  enclosed  w  ithin  the 
perimeter  of  the  bloc,  defined  both  a  geostrategic  buffer 
(we  would  fight  the  Soviets,  if  need  be,  on  European  soil, 
not  on  our  own)  and  an  .American  economic  hinterland 
(the  entire  ti  ilatei  al  area  beiame  a  secure  mat  ket,  open 
to  American  commercial  penetration). 

1  he  Free  World  svstem  worked,  in  part  at  least, 
because  the  empowei  inent  bv  pieces  process  worked.  The 
bipartisanship  of  .Ameritan  foreign  police  facilitated  leg¬ 
islative-executive  cooperation.  Working  in  concern  with 
Members  of  Uongress  to  the  twin  ends  of  keeping  a  tense 
and  tenuous  peace  and  hohting  a  Free  World  line  against 
(".ommunist  expansion,  exemtive  branch  jiolic  v-makers 
erected  an  intei  lelated  set  of  institutions  in  support  of 
the  Western  bloc  structuie.  1  he  empowerment-bv-pieces 
process  helped  to  produce  the  Free  World  alliance 
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structure,  centered  on  NA  lO;  the  inodei  ii  American 
military  establishment  based  on  a  high-technologv  force 
structure,  extended  to  protect  the  allies;  the  insiruinenis 
of  US  foreign  economic  aid  and  militarv  assistance;  the 
intelligence  cominunitv  and  apparatus;  and  a  complexiis 
of  strictly  economic  institutions  such  as  the  (General 
Agreement  on  Tariffs  and  Trade  (CIA  1  1). 

The  Soviets  formally  expressed  theii  mirroring  con¬ 
ception  of  a  world  divided  info  two  iniegr ated  blocs  with 
their  metaphor  of  the  “two  camps,"  and  l)uilt  a  It  ame- 
work  of  counterpart  economic  and  militarv  structute^. 
such  as  the  CMEA  (Council  of  Mutual  Et onomit  Assist¬ 
ance)  and  the  Warsaw  I  reatv  Organization. 

Because  of  the  hierarchical  (i.e..  patron-dient)  sti  uc- 
ture  of  relations  within  each  bloc,  the  hegemon  could 
control  bloc  policy.  But  the  hegemon  also  had  to  beat  the 
economic  responsibility  of  the  central  banker-planner  s 
role. 

During  the  late  194().s  and  the  lO.aOs,  the  So\iet 
invaders  and  conquerors,  as  well  as  patioiis  uithi/i  the 
Warsaw  Pact  region,  were  able  to  extiaci  lesouit  es  Irom 
their  satellites  anti  determine  the  distribution  of  the  inti  a- 
bloc  defense  burden  in  the  USSR’s  interest.  1  he  So\iets 
in  this  period  are  estimatetl  to  have  taken  about  as  mui  h 
out  of  Eastern  Europe  (mostly  from  East  Ciermain  )  as  the 
United  States  put  into  NA  EO-Europe  in  the  form  of 
Marshall  Plan  aid.  But  bv  the  mid-lObOs.  the  USSR  h.id 
begun  to  shoulder  the  preponderance  of  the  pact's 
security  burden. 

Wartime  destruction,  not  anv  comlition  inherent  in 
the  order  of  nature,  had  left  the  United  States  in  its  dis¬ 
proportionate  position  during  the  first  postwar  decade.-'* 
Recovery  in  Western  Europe  and  Jajxm.  |ilns  the  acces¬ 
sion  of  so-called  newly  ind  .striali/ing  countries  (NKfs)  to 
the  growth  cadre,  had  the  predictaltle  effect  of  ledncing 
relative  disparities.  By  the  late  IhbOs.  .Americans  could 
not  fail  to  obsei  ve  the  outlines  of  a  world  m  which  the 
relative  share  of  the  global  product  accounted  for  l>\  the 
biggest  and  most  dynamic  actor  (the  Uniteci  States)  no 
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longfi  sceined  dispiopoi  tionatelv  larger  tlian  Jaijan  s  and 
West  (iermanv's  share.  1  lie  makings  ot  a  neu  nuiltipolai 
world  order — and  possihiv,  therefore,  of  vet  a  thiicl 
peiiod  within  the  postwar  era — eonld  he  discerned. 

I- tom  liijtoldiih  Id  Miillipdltnih 

t  he  recent  delinnking  of  .\merican  hegemonic  pre¬ 
tensions  was  stimulated  in  part  hv  a  kind  of  shoe  k  of 
recognition  of  the  relativelv  eroded  position  of  the 
L'nited  Stales.-' 

At  dif  ferent  points  in  the  decade  19hh-75.  Americans 
liegan  to  look  about  and  see  a  new  Europe,  a  spec- 
tacularlv  resurgent  Japan  at  the  center  of  a  vast  Eastern 
Pacific  growth  pole,  a  powerful  oil  cartel  centered  on 
Saudi  .Arabia,  a  Soviet  L'nion  whose  mililarv  investments 
had  clearlv  put  it  in  the  superpower  categorv ,  and  a  new 
(diina  awesomely  determined  to  restart  the  domestic 
growth  piocess  and  to  play  an  active  international  lole. 
Ehe  looming  of  the  new  powers  on  the  horizon  of  world 
historv  implied  possible  future  strategic  combinations 
that  had  tio  relevance  to  bipolar  calculations.  Ehe  verv 
concept  of  a  "Cihina  Clard  ’  emphasizes  this  point. 

A  sense  of  impending  change — not  necessarilv  of 
catastrophe,  but  of  crisis — now  overhangs  the  interna¬ 
tional  system.  Ehe  old  tightlv  integrated  trilateral  bloc 
image  cannot  be  reconciled  with  the  realitv  of  new 
economic  conditions — or  with  the  increasing  acei  l)itv  of 
intrabloc  sciuabbling  ovei  trade  policies  and  defense 
burden-sharing. 

On  both  sides  of  the  ideological  divide,  erstwhile  cli¬ 
ents  have  regained  enough  strength  relative  to  that  of 
their  respective  patrons  to  conceive  of  independent  inter¬ 
ests  and  want  to  exercise  power  independentlv  of  clirec- 
Iicm  from  Washington  or  Moscow.  If  the  bipolar  svstetn  is 
not  actually  breaking  up,  it  is  at  least  experiencing  cracks 
in  its  foundations. 

Eo  the  extent  that  American  policy  initiatives  will 
innuence  the  world  order  and  that  congressional  involve¬ 
ment  in  foreign  affairs  will  help  to  determine  the  I  S 
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policy  line,  the  still-incomplete  process  of  c ()u» i essioiial 
ptrarr-recovf)^  could  strongly  alTect  the  direttion  ot  time's 
arrow. 


(.losinr  hilndi  jx  iidi'iK !' 

The  "closme  ’  and  “interdependence  "  ideal  t\  pes 
of  let  themseh  es  as  extt  eines  in  a  model  of  the  world 
order  eyolnlionary  process,  since  the\  corresjrond  to  two 
crucial  directions  in  the  strategic  bases  ol  L  S  seem  iiv  :  the 
closure  ideal  type  points  toward  a  (ontt action  ol  the  geo¬ 
graphic  scope  of  the  American  presence  abroad  (e.g.,  a 
deemphasis  of  the  overseas  buffers  and  hinterland),  and 
interdependence  implies  an  cxjjan.sion  of  L',S  oyerseas 
economic-diplomatic  iinolvements.  Since  the  lonlrarv 
pressures  of  closure  and  interdependence  weigh  in  dif¬ 
ferent  ways  on  (Congress  and  on  the  I’lesidem.  the  likeli¬ 
hood  that  either  course  will  be  fayored  might  tleixmd  on 
the  preyailing  balance  of  legislatiye-txecutiye  power. 

The  political  steam  behind  closure  is  building,  not 
only  itt  the  United  States — where  more  than  one  politi¬ 
cian  sees  capital  to  be  made  from  the  protectionist  posi¬ 
tion — but  also  in  Europe  and  (for  different  reasons)  in 
the  Soviet  Union.-’ 

Cilosure  would  turn  down  some  of  the  heat  that  is 
now  being  generated  by  organi/ed  labor  groups  and 
other  lobbies  in  those  industries  that  suffer  from  excess 
capacity,  deep  unemployment,  and  the  seveiest  pains  of 
economic  adjustment.  With  closure,  the  pains  of  transi¬ 
tional  unemployment  in  adjustment-vidnerable  sectors 
would  be  at  least  temporarily  eased,  as  would  the 
domestic  economic  agonies. 

Adding  to  the  pressures  that  emanate  from  vulner¬ 
able  industry  groups  are  the  pressures  for  closme  that 
the  advancing  proce.s.ses  of  international  interdependence 
generate.  Nations  do  not  want  their  automative.  steel, 
and  other  national  security-sensitive  industries  to  be 
exported  to  more  efficient  foreign  suppliers.  On  effi¬ 
ciency  grounds  it  might  be  desirable  to  take  advantage  of 


270 


(;kk \i.i)  (. \K\ 


the  potential  gains  ol  international  trade  tliat  such  open¬ 
ness  tends  to  promote,  hut  considerations  ol  sec  in  itv  and 
political  sovereigntv  often  cut  in  the  opposite  diiection. 

At  the  same  time  that  pressines  lot  dosurc  ate  build¬ 
ing  in  (Congress,  so  ;ire  opposite  conditions  in  the  inlet  na¬ 
tional  system  that  favor  moves  lowiiicl  tine  mierdvpi'nd- 
I  rue  interdependence  retjuires  trade  across  a 
system  displaying  sufficient  diversity  of  economic  capaci¬ 
ties  to  support  multilateial  exchanges.  Such  a  diverse  sys¬ 
tem  is  chat  ;ic  tei  ized  hv  huxid  iraps  of  comparalice  advan¬ 
tage.  In  a  system  with  broad  gaps,  each  nation  can 
specialize  in  pai  ticulai  prcKluct  lines,  selling  of  f  snrplu.ses 
that  its  own  industries  produce  most  efficiently  in  order 
to  eat  ti  the  foi  eign  exchange  with  which  to  im|)ort  goods 
it  needs.  A  system  without  bioad  gaps  can  hardly  be 
expected  to  support  a  multilateral  trading  system. 

The  conditions  of  bipolarity  wete  diametiicalK  oppo¬ 
site  to  die  lequisite  conditions  of  true  interdepetidence.  So 
long  as  the  United  States  enjoyed  both  an  absolute  and  a 
comparative  advantage  in  producing  agricultural  com¬ 
modities  and  consumable  manufactured  products  and 
capital  goods,  its  Free  World  trading  partners  could  ;is- 
pire  to  little  more  than  positions  of  dependency,  financed 
by  borrowed  dollars.  And  so  long  as  the  Soviet  Union 
maintained  .something  like  iron  political  control  over  the 
Communist  satellites  (as  it  did  during  the  early  Cold  War 
years),  its  clients’  economies  could  be  little  more  than 
extensions  of  the  Council  of  Ministi  ies’  central  plan. 

But  once  the  levelization  of  the  superpowers' 
strength,  relative  to  the  strength  of  their  clients,  had 
transformed  the  postwar  bipolar  system  into  the  rudi¬ 
ments  of  a  true  multipolar  one,  the  preconditions  for 
interdependence  were  in  place.  Many  of  the  U  nited 
States’  trading  partners  today  operate  f  rom  the  top  to  the 
bottom  of  the  industrial-agricultural  ladder.  I  hev  are  not 
just  high-technology  producers,  or  manufacturers  of 
heavy-industrial  goods,  or  growers  of  bjtsic  commodities. 
Uhey  are  capable  of  doing  it  all,  i.e.,  of  multi-tiered 
specialization. 
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/•/f/.ijif/iii;  I’iniliK  lit'ilx  mid  Sliru'rd  (jiini’th 
I  hi oughoiii  ihf  iiulusti  ial  countries,  clu^urr  would 
now  degrade  [imdiuiiviiv  l)\  sliellering  tliose  countries' 
most  ineHicient  industries  from  competition.  In  an  inter¬ 
dependent  economic  svsiem.  such  industries  would  he 
forced  to  adjust.  In  some  cases,  excess-capacitv  industries 
would  have  to  adjust  themselves  into  non-existence.  I  he 
ironv  oi  ciosiire  poliiv,  of  course,  is  that  the  best  candi¬ 
dates  for  elimination  lend  also  to  he  the  most  vocal  claim¬ 
ants  for  protectionism.  I  he  best  taiididates  mav  also  be 
among  those  that  are  most  closelv  identified  with  the 
nation’s  national  securitv  base,  raising  again  the  issue  of 
the  (  ross-cutting  implications  of  etonomic  and  political- 
strategic  factors. 

It  is  iippaientlv  Robert  (iilpin's  (omlusion  that  the 
claimants  to  closure  h;ive  al>c(id\  won  in  japtiu  and  the 
turopean  (iommuniiv.  This  pessimistic  conclusion  leads 
him  to  espouse  L'S  cultivation  of  a  sirategv  of  “specific 
(i.e.,  selective)  ret  iprocitv, "  with  an  emphasis  on  the 
Pacific  Basin  and  on  a  Western  Hemispheric-NKi  trading 
region — one  among  several  relativelv  closed  regions 
Although  ()il|)in  is  explitit  that  the  seveiiil  trading 
regions  would  adopt  policies  of  selective — rather  than 
total — closui  e,  this  vision  still  evokes  memories  of  the  old 
sterling-,  franc-  and  dollar-irading  communities.  The 
(ulpin  proposal  would  also  imply  slowed  global  growth 
through  losses  of  the  gains  of  trade.  It  would  also  implv 
actpiiescem e  in  Soviet-F.asi  t.uroi>ean  exclusion  from  a 
world  etonomic  svstem  just  when  American  observers 
were  beginning  tti  Impe  (hat  (Ftirbachev  might  be  able  tt) 
lead  the  USSR  back  init)  a  gltibal  trading  svstem.  the 
mttre  so  beciiuse  US-Stiviet  ectnitimic  agreements  might — 
as  (iilpin  also  ptiinis  tnit — make  them  natural  trading 
partners  if  an  inclusive  iratle-promtitive  regime  wtttild 
st)meht)w  be  set  up.-'* 

On  the  tlipitimatic  frttiit.  cltistire  wtitiltl  alsti  weaken 
the  links  arntjug  the  tlifferent  secttirs  tif  a  natitm's  ftireign 
pttlicv — links  that  stnne  atlvticales  tif  Presidential  state¬ 
craft  (mt)st  ntitablv,  Henrv  Kissinger)  sought  tti  use  as 
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levers  ot  eoiistriutive  eontroi.  Kissinger  believed  he  could 
exchange  Anierivan  trade  concessions  tor  Soviet  diplo 
inatic  concessions.  This  tactic  assumed  both  sides'  willing¬ 
ness  to  link  the  ctvininercial  to  the  diplomatic  sectors  of 
their  reciprocal  foreign  policies.  Kissinger’s  scheme  for  a 
stabilized  multipolar  enuilibrium  was  never  realized  in  a 
satisfactorv  global  balance-o(-power  system.-’  Nor  did 
liiikage  work  all  that  successtullv  when  Kissinger  tried  to 
applv  it  more  narrowlv,  as  a  technique  of  Sov  iet  behavior 
modification.-'^  Nonetheless,  a  web  of  multilateral 
economic  inlerdependence  could  furnish  statesmen  with 
bai  gaining  chips  for  influencing  their  trading  partners' 
behavior  in  non-trade  areas.  Obverselv,  closure — a  move 
awav  from  interdependence — would  weaken  such 
linkages. 

At  a  time  of  budgetary  difficulty  in  the  United  States, 
relativelv  slower  growth,  brought  on  by  closure,  tends  to 
shrink  the  tax  ba.se  and  crimp  the  rate  of  new  investment. 
The  President  vvotild  have  to  propose,  and  (Congress  have 
to  fund,  a  defense  program  on  a  weakened  fiscal  base. 
One  would  look  for  retrenchment  or  pressures  to  extract 
“more  bang  for  the  btick"  from  American  tax  dollars. 
During  the  1950.s,  “more  bang  for  the  btick"  pressures 
resulted  in  the  adoption  of  massive  retaliation  and  finite 
deterrence — not  necessarily  the  most  hopeful  of  prece¬ 
dents  for  tho.se*  who  seek  to  reemphasize  conventional 
forces  to  stabilize  the  military  balance. 

Retrenchment  would  have  a  geostrategic  as  well  as  a 
force- posture  dimension.  (Combining  the  adversarial 
ectmomic  policies  that  would  characterize  global  closure 
with  the  narrowing  of  linkage  opportunities  and  a 
depressed  overall  trajectory  of  economic  growth,  it  is  dif¬ 
ficult  to  foresee  U,S  maintenance  of  the  geostrategic 
buffers  and  the  economic  hinterland  that  have  been 
critical  components  of  the  postwar  strategic  base.  How 
long  could  Members  of  Ciongress  continue  to  vote  funds 
in  support  of  US  troops  stationeef  in  foreign  nations 
which  were  engaged  in  economic  warfare  with  their 
constituents'  industries:' 
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.1  I  ih  l  oa  /n  ti 

Broadlv  spcakiii^.  il’e  poliiA  issues  that  a  move 
lowaid  elosuie  would  raise  lend  to  activate  c oiij^ressioual 
iinolxcmeul  in  tiie  uittv-i*) ittv  ol  foreign  policv. 

As  tlie  economic  |)in(li  of  slowed  giowiit  liegan  to 
tiglilen.  defense  budgeting  would  hecotne  more  legis- 
lati\i'l\  politic  ized  than  it  is  loda\ .  Protec  tionism  abroa.d. 
would  (haw  forth  calls  not  onlv  for  tetaliatorv  |n otectiou- 
ism  hut  also  f  oi  f oi  ce-ret renc  hmeiit s  hv  the  I'nited 
States.  1  he  vai  ions  lot  ins  of  'Nhiustieldism"  (what  pet- 
centage  troop  pullhack  would  letaliate  for  jacking-up 
Kuropeaii  (aimmunitv  tariff  rates?)  would  gain  more 
.icceptauce  within  ('.ongress.  Foreign  commercial  policv 
would  become  a  primarv  instrument  of  competitic'ti 
among  ueo-mei c antilistic  states—  a  verv  different  situa¬ 
tion  fioin  tluii  of  coordination  among  tfie  member-states 
of  an  iuiegiated  free-trade  bloc. 

I  iidet  atticle  I  of  the  (ionstittition.  commercial  pol¬ 
ice  clearlv  lies  within  the  primarv  purview  of  C. ongress. 
1  he  wording  of  the  Cionnnerce  clau.se  direc  tie  assigns  this 
legulato!  V  authoi  itv  to  (Congress.  Moreover,  the  natute 
of  protectionist  commercial  policies —as  well  as  of 
defense-budgeting — lend  them.selves  to  statutorv  cotnpio- 
mise  solutions  hammered  out  in  legisbilive  bargaining.  No 
political  pattern  has  been  embedded  more  deepiv  in  our 
sc  stem  than  that  of  congressional  power-brokerage  in  the 
setting  of  tat  if  f  police.  Fhe  ])eisistence  oi  this  patterti  is 
no  doubt  to  be  ex|)lained  in  part  bv  the  fact  that  commer¬ 
cial  polic  v.  like  the  apprccpi  iations  process,  tends  to  be  a 
mess\  affair  involving  a  multiplicitv  oi  highlv  tangible, 
heavilv  lobbic'd  bread-and-butter  interests.-  ' 

II  ‘economic  wailare  '  and  tit-lor-tat  adjustments  of 
tat  iff  provisions  and  monetarv  polic  ies  wet  e  to  grow  in 
relative  itnportance,  the  President  would  be  cast  less  in 
the  tamimandei  in  (ihief  role,  and  increasinglv  iti  the 
classic  ministerial  position,  responsible  for  merelv  taking 
care  that  acts  of  (Congress  are  faithfullv  executed.  In  a 
context  of  beggai -thv-neighbot  internatiotial  econotnic 
policv.  the  Piesident  would  no  doubt  have  to  be 
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enipow Cit'd  hv  Clon^icss  to  adjust  monctai\  and  retalia¬ 
tory  trade  polities,  probably  in  attord  with  certain  more 
or  less  taiefullv  phrased  statutory  criteria,  as  in  most- 
lavored-nation  laws. 

On  balance,  then,  one  might  e.xpe' t  to  associate  clo¬ 
sure  with  a  tilt  toward  congressional  activism  and 
empowerment — a  likelihood  that  could  figure  in  legisla¬ 
tors’  own  calculations  of  the  relative  merits  of  clcjsure 
versus  interdependence  as  desiralile  foreign  policy 
objectives. 


Impliculious  dj  l)irj>euiNg  hiiei  dependence 

By  contrast,  a  move  toward  interdependence  might  fos¬ 
ter  Presidential  activism.  It  .seems  inconceivable  that  a 
global  shift  away  from  protectionism — dependent,  as 
such  a  shift  would  be,  on  about-faces  in  the  commercial 
policies  of  both  the  West  Europeans  and  the  Japanese — 
could  occur  in  the  absence  of  strong  L’S  Presidential  lead¬ 
ership.*"  The  odds  against  a  general  move  toward  inter¬ 
dependence  are  long  in  any  case,  particularly  if  the  Soviet 
Council  of  Mutual  Economic  .Assistance  is  taken  to  be  a 
necessary  feature  of  mtiltilateralism. 

(iiven  the  odds  against  interdependence,  the  thought 
of  opening  markets  around  the  world  is  wishful  thinking 
unless  impre.ssive  political  skills  can  be  bent  to  the  task  by 
a  strong  President.  In  other  words,  the  interdependence 
scenario  is  either  irrelevant  from  the  outset,  or  else  it 
assumes  US  Presidential  ability  to  take  the  lead  interna¬ 
tionally  as  well  as  vis-a-v  is  Congress — the  latter,  of  course, 
helping  to  determine  the  former. 

Interdependence  would  multiply  the  number  of 
economic  bargaining  chips  that  trading  partners  could 
play  when  dealing  with  one  anothei .  But  the  same  multi¬ 
plicity  of  inyolvernents  and  interactions  would  proliferate 
the  number  of  points  of  international  conflict.  Conse¬ 
quent  demands  could  be  expected  for  US  actions  likely  to 
accentuate  the  Presidential  r<de. 

Obverselv,  should  (amgress  succeed  in  circumscrib¬ 
ing  a  President’s  ability  to  defend  multilateral  interests 
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abroad  (as  in  a  Wai  Powers  Resolution  restriction  of  the 
Navv’s  Persian  ( dill  t onstabulai  v  mission),  one  ol  the 
essential  seeni  itv  supports  ol  interdependence  could  he 
utidermined.  One  need  not  accept  Ciharles  Kindle- 
bergei  ’s  hegemonic  iheorv  in  its  entirety  before  agreeing 
that  a  regime  of  interdependence  rec|nires  willingness  by 
the  more  powerful  regime  members  to  maintain  law  and 
order. 

rhe  United  Stales,  then,  would  have  to  he  able  to 
delend  the  order  of  the  regime — a  role  which  imme¬ 
diately  evokes  an  expec  tation  of  cwoc/nr  empowerment. 
Moreover,  widiin  the  overall  order  of  an  international 
free-trade  regime,  a  President  would  be  expected  to 
advance  US  public  and  private  interests,  fbus,  in  a  con¬ 
text  of  an  enlarging  scope  of  American  involvements  the 
wot  Id  over,  a  President  would  be  expected  to  delend  US 
private  interests  against  armed  assault,  whether  spon¬ 
sored  bv  a  foreign  state  or  by  strictly  private  groups  (e.g.. 
non-state-sponsored  terrorism)  c/w/  would  be  expected  to 
take  affirmative  steps  on  behalf  of  US  national  interests 
bv  aiding  friendly  foreign  governments  and  promoting 
good  It ansnational  relationships  generally,  (liven  the 
inherent  capabilities  of  the  Lxecutive.  and  the  ojrerational 
instrumentalities  liiat  are  available  to  him.  both  as  Chief 
F.xecutive  and  as  Commander  in  Chief,  such  expectations 
would  create  opportunities  that  a  President  could  exploit. 

A  fai-llung,  active  trading  system  also  would  imply 
important  changes  in  the  strategic  base.  Indeed,  the 
nature  of  such  changes  would  constitute  a  justification  tor 
an  attempt  to  advance  interdependence.  The  givens  of  an 
increasingly  interdependent  world  alter  its  nature,  from  a 
scjlely  tnilitarv  to  a  predominantly  commercial  and 
diplomatic  base. 

Inevitably,  such  economic  interactions  call  for  lubri¬ 
cation  at  the  bearing-points  of  trading  partners’  econ¬ 
omies  on  one  another;  economic  relations  call  for  new 
treaties  to  be  negotiated  and  new  consulates  to  be 
opened,  new  capital  and  currency-exchange  markets  to 
be  develojred.  and  new  service  industries — from 
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l<mt>ii.i^(  -l r.iiisl.itioii  services  to  trade  sliou  inaiia;j;ets — to 
be  (  leatt  d.  II  there  is  aiiv  truth  to  the  beliel  that  mercan¬ 
tile  interactions  encourage  a  llowing  ol  the  moderate 
humoi  s  (“Montesc|uieu  s  doux  (ommna'  theor\  ')  and  an 
ebbing  of  the  maitial  spiiii,''  then  a  more  inteiclepen- 
dent  well  Id — especiallv  one  into  w  hic  h  the  So\  iel  L  nion 
was  economicalh  integrated — might  be  a  bit  less  given  to 
settlements  bv  militarv  means. 

But — as  alreadv  nciied — the  number  of  disputes 
themselves  might  be  expected  to  increase,  and  in 
increasingly  exotic  locales — as  all  ol  the  world-class 
economic  competilors  sought  to  extend  iheii  markets  and 
their  inlluence.'-  As  interclepencleitce  widened  the  range 
and  overseas  locations  ol  interests  at  risk,  the  kinds  ol 
threats  that  could  eventuate  in  “incidents"  and  even  in 
low-level  conllic  ts  would  also  increase. 


S II  IN  inn  n 

(amgiess  has  traclitionallv  recogni/ed  its  own  institu- 
tiotial  inca|)acity  to  deal  el fectivelv  with  such  problems, 
uui  has  <  iist'nnarily  ecjiupned  the  President  lot  lesponse 
to  rapidly  changing  or  lechnicallv  complex  situations  bv 
meatis  of  legislative  grants  of  txec  utive  or  administrative 
power.  So,  in  addition  to  the  independent  constitutional 
powers  on  which  a  President  could  draw,  he  would  prob- 
abiv  accumulate  a  substantial  cache  of  •egislaii\>'lv  del"- 
gated  powers.  This  accretion  would  be  on  top  ol  the 
generous  allotment  of  such  powers  that  the  post-New 
Deal  ‘  administrative  state"  and  the  earlv  (iold  War 
expeiietice  ol  txecutive  aggrandizement  alreadv  have 
ptoduced. 

Inteiclependence,  then,  would  tend  to  create  condi¬ 
tions  of  further  Presidential  aggrandizement  not  onlv  bv 
way  of  opportunities  lor  the  exercise  of  constitutional 
powers,  but  also  by  way  of  statutory  delegations  of  power. 
In  their  nature,  delegations  aimed  at  eejuipping  the 
Kxecutive  to  meet  futuie  emergencies  wotild  be 
inherently  open-ended. 
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I  hr  ''imil.ii  »  Iidk c  |.u  iii^  mcmiK  i  s  ol  ihc  <  oniniiinitv 
ol  iKitHins.  hilwft'ii  (loMiix  .111(1  iiiU  1  (li'|)iii(lir.i  C-.  should 
1)1'  ic'js.irdt'd  .IS  .1  ii.iiui  .il  ( oiisf(|iK'U(  f  ol  ilif  fiouoiiiii 
t'Xdluliou  ol  ilu'  |)osi\\;u  iiilcni.iiiou.il  s\siciu.  I  he  pics- 
suri's  tor  i  Insure  in  iii.iin  iiidiisi ri.ili/ed  (ouiitries  .ire 
|)al|).il)le.  hul  so  is  ihe  exisleiu*'  ol  (  erl.iiii  rrmmw/r  j)H'<iiti- 
ol  true  iiiierdepc'iideiu i'.  I  he  heiielils  ol  c.ipit.ili/- 
iii”  on  ihesr'  prei  ondiiioiis  lould  overt). ilaiu  e  ihe  jidhticnl 
pressures  lor  i  losiire. 

Ohviouslv,  the  <i(Hi.il  hue  ol  woild  older  develo])- 
iiieiil  tor  the  Ih'.IOs  will  de|)end  in  mipoil.ml  w.ivs  on  the 
detisious  ol  Aineru.rs  ir.idiii^  p.irliieis  .uid  oil  the  |)i()- 
i;ress  ol  .in  'dpi'iiiu'ss  "  pronr.iiii  within  the  I  SSR.  Deci¬ 
sions  l)\  rs  polic  \ -iii.ikers  w  ill  nol  iinil.iler.ilK  settle 
iiKiIlers.  And,  sureK.  the  nltiinate  resolution  ot  lories  will 
he  .1  mixed  one:  elements  .uid  .idv  oi  .ites  ol  both  i  losure 
.111(1  live  tr.ide  will  rein.iiii  in  the  pit  lure,  with  the  (losure 
vec  tor  |)oiutiuw  toward  a  c onlr.ic  lion  ol  the  Aiiieriian 
ovc'i  se.rs  presence,  .uid  with  iiiterdependeiK  e  iiiipiv  iiijij  .m 
c'xp.iiisioii  ol  I  S  overse.is  inv olv eiiieiii s  in  more'  of  an 
economic -diplom.ilic  ih.iii  .i  milit.irv  mode.  .V  move  in 
either  diic'dion  could  impiv  .i  siwnilic.mt  shill  in  the  stra- 
tei;>i(  base  ol  I  S  sec  iirilv — vv  hic  h.  hec  .iuse  ol  the  .\meri- 
can  role  .is  one  o|  the  gii.ii.iniors  ol  the-  order  oi  the 
world  svsleiii,  would  lurther  .dic'd  the'  |).illern  ot  luture 
iiilc'i  n.itioii.il  relailoiis. 

(amslitulioii.il  limits  jil.uc'  no  undue  (onsirainis  on 
either  the  p.ic  e  or  direc  tion  ol  cli.iiijtfe.  w  hether  that 
direction  be  toward  closuie  or  low.ird  increased  iiiter- 
dependenc e.  Idil  lorc  itfii  polic  v  e  volution  clearlv  does 
impinife,  .it  le.ist  at  the  marifin.  on  the  course  of  coiislitu- 
tioiial  interpret. ilioii  when  it  invites  inili.itiv es  within  one 
department  vvhic  li  tend  to  c'lilarge  its  powers  in  a  wav 
that  excitc's  the  jealousv  of  another  (le])artment. 

(dosure  and  interdependence  are  both  in  point. 
When  one  center  alienipls  to  control  .i  mailer  in 
execution  oT  c  laimed  coiislilutional  powers,  while  the 
competing  center  works  to  conlrol  ihc'  same  matter  but  at 
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(.1  K\l  l>  (.  \K\  1  ^ 


1 1  ()ss-[)urp()sc‘s  wiili  iht"  ohjcc  li\fs  ol  llic  iirsi,  iialii)iial 
(lisfmpoucniu'ti!  iiiav  rcsiili. 

All  iiu  1  t‘asiii,t>lv  inierck  pciidfiii  world  would  he- 
iiioif  likfK  to  find  its  wa\  hat  k  onto  tlif  >r|ot).il  triottlh 
II  <ijft  loi  \  than  would  a  wot  Id  <d  t  losii  it'.  I  iitlfi  Ditn- 
(Irj^  udriK !■,  howt'Vfi  ,  a  Ihcsitleiit  mi^lit  bf  t'.xpt't  Iftl  to  he 
iiit  I  t'asiiiirh  .It  ii\f  in  the  ext-i  t  ist-  of  both  (oiistilutioii.il 
.111(1  le^isl.it i\ t'l\  dt'lfi^.itfd  powt  i  s.  .Mihout^li  sui  h  .i 
(ouisf  ol  df\ flopmcul  would  lie  .iloiit;  the  tit'ud-liiif  of 
Iwfutifth  tcntuiA  histoiA.  it  would  run  (ouniti  to  llic 
t'lloits  h\  (aiiitrtt'ss  siiitf  llif  l.ilf  I'.Kifls  to  itiii  in  k.Xftu- 
li\t'  power — wliitli  is  wlu  .ui\  t  oiii^rtssion.il  .i^tnd.i  tot 
ftoiiouiit  (losuif  uu<>hl  pifvciii  .1  inusicriiuf  ol  iht'  hip.ir- 
lis.iii,  uiiilifti  polilit  .il  will  th.il  iiiu  rdi  pt  iidt  iu  c  would 
I  t'(|uirf. 

I  Ilf  h.il.iiitf  ol  tloiii(  sti(  .iiid  inlt  rnalion.il  |)olili(al 
lorcfs  suggests  ili.ii  wt'  nuisi  .miitip.ilf  .i  diili  tow.iid 
(losuie.  .Su(  h  .1  move  would  .u  t  onunod.iic  both  ihf  re.il- 
itifs  (.IS  some  obsfiAfis.  sni  li  .is  (.ilpiii,  see  ilifiii)  ol  ihf 
I  nitt'd  St. lies'  ti.iding  p.iilners'  proiei  lioiiisi  leiideiu  ies 
(ind  the  le.ililies  ol  l  .S  polilii  .il  piessiires  lor  i  losiire. 

.\l  the  ni.itgiii.  it  would  .iKo  tend  lo  biing  .iboul  the 
soi  ls  ol  loreigii  polii  \  .ind  n.iiion.il  seiuriu  politA  t  h.ih 
leiiges  which  would  sn|)pori  the  ret  overt  ot  power  l>v 
C  aiiigress. 

rhe.iddiliou.il  nioliteol  r\i<iilr,  i  ilhoN/KiurniicNl  law- 
nol  be  distoiiuled  .is  .i  tongiessiou.il  I.k  loi  likeh  lo  iiitlu- 
eiKf  (he  luluie  (oiirse  ,ind  (oiidiui  ol  I  S  securin  |)olit\. 
Snt  h  .1  move,  however,  in.iv  not  serve  the  long-let  in 
inleiesis  ol  .\meii(.nis  or  o|  peojile  .iiound  the  woild. 
eilliei  .IS  .1  ( oniribntion  to  .i  mote  |)e.i(elul  order  oi  as  .i 
stimulus  lo  global  ec  onoinit  iinpiov t  ineiil . 


Xlltis 

I.  Ithv.lld  X  <  OIVMII.  Suliifiniii  \  (\<'(\  ^|||^,  Itoll.  I'.ll.'l). 

|).  :t 

All  II.  SCI  2.  |>.ii .  2 
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it:  POLICY; 
I  H  L  C:ONS  1  I  1  U  1  lOX  AL 
FRAMEWORK 


B\  IX)L  IS  HKNKIN 
(;oiiiinl)ia  I  iiiversitv 


. . .  it  IS  the  j)C(  tiiKi)  iiiul  cmIumvi-  fnovitut'  of  (  irlini  the 

nation  Is  at  pcacf.  to  ihanjoi'  tlnit  sta'  ■  into  a  stato  of  irai . 

— AlcxaiHifi  I  laniilion 


Nl'Cl.F.AR  Dt.FKNSK  POFICV  IS  (:()MM()^F^  1)FS(  RIBFl)  AS 
having  four  ek'nients:  (1)  Dcdaitilivc:  I'lie  developinenl 
and  articulation  of  polity.  c*.g.,  that  tertain  utapons 
should  he  developed  and  atcjuired;  that  thev  should  he 
deployed  pursuant  to  a  particular  strateg\:  that,  in  the 
event  of  cotiventional  war.  nucleai  wea|)ons  of  ceilain 
kinds  should  l)e  introduced  in  certain  c  iicinnstances:  that, 
in  the  event  of  a  nuc  lear  attack  on  the  L  iiited  States,  the 
L'nited  States  should  launch  a  “second  strike;  that,  in 
some  circ  umstances  the  L  nited  Slates  should  launc  h  a 
first  strike,  to  preempt  an  anticipated  attac  k,  or  for  other 
reasons;  and  that  a  strike  should  be  aimed  at  enemv 
cities,  or  at  enemv  missile  sites,  or  at  other  militarv  tar¬ 
gets.  (2)  Weapons  Dr-i’rlopmnil :  I  he  development  and 
acc|uisilion  of  particular  nuc  lear  weapons.  (.^)  l)('plii\nii‘iil: 
fhe  deplovment  of  nuclear  weapons,  in  accordance  with 
Ijarliculai  strategies.  (4)  i'si':  1  he  preparation  of  plans 
tor  the  use  of  nuc  lear  weapons  in  dif  ferent  contingenc  ies; 
the  establishment  of  procedures  for  making  decisions  as 
to  their  use  in  jtarticular  circumstances;  the  decision  to 
use  nucleai  weapons. 
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I.oi  Is  lll  \KI\ 


In  mil  consiilnlion.il  svsu-in.  ulio  has  autlimiu  to 
(Iclfiininc  and  execute  eaeli  ol  these  c omijonents  ol 
defense  policy? 


rhr  (h  i^nidl  I  'rtuiu  woii; 

The  distiihution  of  consiitnlional  antliorilx  in  for¬ 
eign  and  inililai  v  af lairs  has  been  a  subject  ol  controversy 
between  (anigress  and  the  I’resident  liom  onr  national 
Ix'ginnitigs.  I  he  sparse,  terse,  genet al  t onstittitional  dis¬ 
positions  lelt  tindecided  the  lespectice  authority  oT  the 
two  blanc  hes  in  determining  basic  aspec  ts  ol  militat  e  i)ol- 
icy  e\en  in  the  da\s  ol  pi  imitiee  weapons  and  sitiiplet 
tnilitary  deployments  and  strategies.  For  unclear  delense 
policy,  the  constitutional  terminologe  appeals  wholly 
inappropriate,  and  the  distribnlion  ol  anthoiite  Itetween 
I’resident  aticl  ('.ongress  seetns  aic  hait .  \'et.  in  the  contro- 
vetsies  ol  today,  both  President  and  (iongiess  reler — atul 
are  cotnpelled  to  reler — to  the  constitutional  provisiotis. 

The  exeentive  bratieh  consists  oi  many  thon.sand 
oflieials.  For  the  pitrposes  ol  the  (ionstitntion,  however, 
they  are  all  “the  President,"  acting  in  his  name  and  by  his 
authority.  Fhere  are  no  cleat  or  agieed  limitations  ;ts  to 
what  the  Ptesident  can  delegate  within  the  exeentive 
bratieh,  althoitgh  there  may  be  c|iutsiconstitntional  objee- 
tiotis  to  Presidetitial  delegations  ol  some  kinds  of 
anthoiitv  to  persons  not  eonlirmed  by  the  .Senate. 

Cionstitutiottal  authority  to  make  delense  iioliey 
today  is  determitied  largely  by  the  allocations  of  200  years 
ago.  What  is  explicit  on  the  lace  ol  the  (ionstitntion  has 
governed  onr  way  ol  doing  things  in  loreign  and  tnilitary 
matters  Irom  the  beginning.  For  out  purposes,  it  is  rele- 
vatit  that  Ciotigress  is  expiesslv  giveti  the  powei  in  article 
I,  seetioti  8: 

— to  lay  and  collect  taxes  to  “piovide  lot  the  eommoti 
Deletiee"; 

— to  dec  lare  war; 

— to  raise  atul  support  at  tides  and  to  provide  and 
maititain  a  tiavy; 
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— to  make  rules  (or  the  government  ami  regulation 
of  the  lanti  and  naval  loiees; 

— to  provide  for  calling  lorth  the  militia  to  repel 
invasions;  and 

— to  provide  for  organi/ing,  arming  and  disciplining 
the  militia. 

(longress  also  has  the  power  “to  make  all  I.avvs  whic  h 
shall  be  necessary  and  proper  (or  can  \  ing  into  Exec  ution 
the  foregoing  Powers,  and  ail  other  Poweis  \ested  hv  this 
Ccjnstitution  in  the  C'.overnment  of  the  L'nited  States,  or 
in  any  Department  or  Officer  thereof  ." 

It  is  relevant,  too,  that  “No  money  shall  he  drawn 
from  the  I  reastirv,  hut  in  (;onsec]uenc  e  of  Ajtpropria- 
tions  made  hy  Law  [article  1.  section  9J." 

In  the  Constitution,  the  poweis  of  Congress  came 
first  and  are  numerous  and  extensive.  1  he  Piesident’s 
powers,  in  article  II,  are  few  in  numhei.  He  has  the 
power  to  make  treaties  and  to  appoint  ambassadors  and 
other  officials,  hut  both  are  suitject  to  the  consent  of  the 
Senate.  In  addition,  the  Presidettf  is  giten  one  desigtia- 
tion:  He  “shall  he  Commander  in  Cihief  of  the  .\rmv  and 
Navy  of  the  United  States."  He  is  also  assigned  several 
tasks:  “He  shall  from  time  to  lime  give  to  the  (iongress 
Information  of  the  State  of  the  Union,  and  recommend 
to  their  (consideration  such  Measures  as  he  shall  judge 
necessary  and  expedient."  The  designation  as  Com¬ 
mander  in  Chief  and  the  Presidential  tasks  are  not 
couched  as  powers  or  described  as  sources  of  constitu¬ 
tional  authcirity,  but  they  implv  such  powers  as  mav  be 
necessary  (or  appropriate)  for  can  ving  out  those  func¬ 
tions  and  tasks. 

Any  Presidential  claim  to  auihoiitv  in  making 
defense  policy — other  than  in  execution  of  authoritv  del¬ 
egated  to  him  by  (Congress — rests  essentiallv  on  his  desig¬ 
nation  as  (a)mmander  in  (diief.  As  an  original  matter, 
what  the  constitutional  framers  intended  by  that  designa¬ 
tion  seems  clear.  If  Congress  raised  an  armv  and  a  navy, 
the  President  would  command  them.  VVhatevei  support 
and  maintenance  (amgress  pro\  idetl  for  an  at  inv  or  navv 
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would  Ih'  available  to  the  I’resideiil  lor  sue  i;  lot' rs  midei 
his  coinmaiid.  It  (ioiigress  declared  war.  ihe  I'resideiii 
would  eonimaud  the  anuv  and  iiaw  in  lighliiig  the  war. 
Presuiiiabb .  it  would  be  (iongress.  too.  that  would  decide 
whether  the  war  should  end  and  peace  be  resiorecl. 
though  militarv  armistices  might  be  made  bv  the  I’resi- 
cleiit  as  (iommaiider  iu  (ihiel.  and  peace  lieaties  could  be 
negotiated  and  made  bv  the  President  with  the  advice 
and  eouseiit  ot  two-thirds  of  the  Senate.  The  I’tesideiil 
could  trom  time  to  time — at  aiiv  time — lecommend  to  the 
coiisideratiou  ot  ('.ougress  “suc  h  Measures  as  he  shall 
judge  necessary  and  expedient,"  in  detense  as  iu  oihc  i 
matters,  but  the  decision  as  to  whethei  to  take  those 
measures  was  for  (iongress. 

One  small  tootnote,  which  now  looms  \ei\  huge,  was 
dropped  bv  the  constitutional  framers  themselves.  1  hev 
had  originally  thought  to  give  {Congress  the  power  “to 
make  war;"  the  language  was  changed  and  (iongress  was 
giveti  instead  the  power  "  I'o  declare  VV;ir."  The  lecoicl  is 
reasontiblv  clear  that  the  change  was  made  to  piov  ide  tor 
one  contingeticy,  “leaving  to  the  Kxeciitive  the  powei  to 
repel  sudden  attacks."'  The  full  implication  ot  that 
change  is  not  agreed  and  was  perhaps  not  cletn  to  the 
fratners  of  the  (’.otistitution. 

Original  /nlriit  and  ('.onslitutianal  Histan 

rhe  distribution  of  power  that  the  const  it  til ional 
framers  apparentiv  intended  hits  not  been  c  hiiuged  In 
amendment,  but  it  is  difficult  to  recogni/e  in  th.n  blue¬ 
print  the  roles  of  the  political  branches  its  we  see  them 
plaved  todav.  It  is  parliculaiiv  diffic  ult  to  see  in  the  con- 
stilutioiiiil  text  the  powers  of  the  Piesident  which.  H;ni\ 
rruniiin  once  sitid,  ;ire  such  its  would  make  l>enghis 
Khan  blush  with  envy. 

If  the  expres.seci  conslittitional  division  seems  deiu  . 
much  was  not  expressed,  is  tiot  cleitr,  itncl  Wits  not  c  le.ii 
from  the  beginning.  The  President  itncl  .Senate  can  lUitke 
a  treiity,  but  who  can  terminate  a  treittv .  ot  exei  c  isc'  the 
prerogative  of  the  United  .States  (as  ot  iinv  slitte)  to  v  ioktte 
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its  treaty  obligations?  Who  has  atilhoritv  to  make  less 
formal  agreements  that  do  not  emerge  as  formal  treaties? 
And  who  can  make  the  small  decisions — and  the  larger 
ones — that  do  not  take  the  form  of  an  internatiotial 
agreement,  or  of  a  statute  or  joint  Resolntioti.  hut  repre¬ 
sent  the  attitudes  and  intentions  we  call  the  “foreign 
policy  ”  and  the  “defense  policy”  of  the  L'nited  States? 

Pacificiis  and  Helvidius — Hamilton  and  Madison — 
differed  sharply  on  those  questions  before  the  turti  of  the 
eighteenth  century.  To  support  the  authority  of  Presi¬ 
dent  Washington,  to  proclaim,  without  congressional 
authorization,  US  neutrality  in  the  wars  between  tngland 
and  France,  Hamilton  argued  that  when  the  Cionstitution 
vested  in  the  President  “the  Executive  Power,"  it  vested  in 
him  all  Executive  power,  not  merely  the  Executive 
powers  enumerated  in  that  article,  subject  onlv  to  such 
exceptions  and  limitations  as  the  Uonstitntion  expressly 
provided.  And  for  the  framers,  Hamilton  said,  the 
Executive  power  included  the  control  of  foreign  and 
military  affairs. 

Madison — at  Jefferson's  instigation — lashed  out  at 
Hamilton  for  injecting  English  monarchic  principles  into 
our  republican  Constitution.  For  Madison,  all  national 
policy  was  to  be  made  by  Congress,  except  as  the  (Consti¬ 
tution  expressly  gave  some  power  to  the  President,  such 
as  the  power  to  make  treaties,  but  onlv  with  the  consent 
of  the  Senate.  The  Constitution  gives  “all  legislative 
powers  herein  granted”  to  Congress  and  to  the  President 
only  “Executive  power.”  For  Madison — in  the  terms  we 
would  use  today — Congre.ss  makes  foreign  and  rnilitarv 
policy  as  it  does  domestic  policy;  the  President  is  required 
to  execute  what  Congress  prescribes. 

The  dispute  between  Hamilton  and  Madison  has  not 
been  resolved  or  even  addressed  b\  the  courts,  the  final 
arbiters  of  what  the  Constitution  means.-  But  without 
judicial  imprimatur,  we  have  moved  far  towards 
Hamilton,  and  away  from  what  the  framers  probably 
intended  (insofar  as  they — whomever  we  include  in  that 
appellation — had  any  intention  on  the  subject). 
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(Miaiigos  f  rom  what  tlu‘  coiistitiiiional  (rainers  roit- 
tcmplatccl  came  long  before  mit  lear  we.ijjoiis  and  nucleai 
defense  poliew  1  he\  ftegan  in  the  da\s  of  (leorge  W'asli- 
ington  and  have  continued  to  litis  dav  in  almost  linear 
progression,  with  onlv  infie(|nent  leversals.  (ihange  was 
not  limited  to  defense  |)oli(  v;  it  applied  to  foieign  poliev 
and  foreign  relations.  1  he  change  did  not  affect  the 
powers  explicitly  allot  ated,  but  it  shaped  almost  evei  v- 
thing  else,  the  components  and  elements  of  foreign  and 
defense  poliev  that  tlte  frameis  of  the  Constitution  did 
not  explicitly  address. 

Cdiange  began  because  of  the  (haracter  of  interna¬ 
tional  relations  and  of  goveinmental  and  diplomatic 
processes.  The  President  had  tlie  sonrees  of  information 
that  made  him  the  eves  and  ears  of  the  Cnited  States.  He 
had  the  experts;  therefore,  the  exjHitise.  He  was  always 
“in  session,"  whereas  Congress  was  not.  The  conduct  of 
foreign  affairs  was  not  a  mattei  of  occasional  formal  acts 
such  as  statutes  or  appropriations  bills,  which  elongress 
enacts  tonuallv,  or  treaties  in  whiclt  the  Senate  partici¬ 
pates  formally,  but  an  infoi  tnal.  continuing  process — 
much  of  it  secret — that  inevitablv  came  lai  gelv  under  the 
control  of  the  President  and  hi  agents.  .Militarv  needs 
and  deten.se  stratcygies  were  detet  ii  ined  In  experts  under 
the  President's  “command.  "  Congiess  itself  recognized 
the  President's  strengths  and  its  own  inadeipiacies.  It 
accpiiesced  in  the  President's  initiatives;  it  approved  the 
President's  recommendations;  it  incieasinglv  delegated  to 
him  its  own  constitutional  authoritv. 

As  constitutional  practice  took  form,  constitutional 
interpretation  was  not  fat  behind.  Befoie  the  eighteenth 
century  had  passed,  [ohn  Marshall — while  a  member  of 
the  House  of  Representatives — dedaied  that  the  Piesi- 
dent  was  the  “sole  organ  of  the  nation  in  its  external  rela¬ 
tions,  and  its  sole  represenlalive  with  foreign  nations."' 
Slowly,  but  steadily.  Presidents  began  to  claim  that  as 
“sole  organ" — or,  citing  Hamilton,  as  "the  Kxecutive  " — 
they  could  determine  the  policies  of  the  I'nited  States, 
which  they  repre.sented  to  the  world.  What  is  more,  the 
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President  wore  his  hat  as  “sole  organ  "  in  addition  to  the 
Cioinmander's  hat  whieli  the  (ionstitntion  gave  him 
expressly.  If  the  President  as  sole  organ  (onld  fleternhne 
the  foreign  polity  of  the  United  States,  the  President,  as 
Commander  in  Cdiief  of  the  armed  fortes  provided  him 
by  Congress,  tould  use  those  fortes  to  exetute  that  for¬ 
eign  polity — as  long  as  he  did  not  fight  a  “war  ”  without 
detlaration  or  authorization  bv  (atngress. 

And  so.  President  Monroe  detlared  his  dotlrine, 
though  he  did  not  say  what  the  United  States  might  do  if 
any  European  power  flouted  that  dottrine.  (For  detades, 
Catngress  pretended  that  the  Monroe  Dottrine  did  not 
exist  or  that  it  did  not  imply  the  threat  of  any  attion  by 
the  United  States.)  Presidents  used  the  foitcs  p-ovitltd  by 
Congress  against  tlie  Indians,  or  against  pirates,  without 
any  detlaration  of  war  or  other  authorization  by  Con¬ 
gress.  Polk  asked  Congress  to  detlare  war — after  (he  said) 
Mexito  had  started  a  war  against  the  United  States — and 
Congress  did  tletlare  war,  but  a  few  years  later  the  House 
of  Representatives  referred  to  the  Mexitan  War  as 
“unnetessarilv  and  uneonstitutionally  begun  bv  the 
President  of  the  United  States." 

The  President  has  irsed  force — in  some  measure — 
without  authorization  by  Congress  in  several  hundred 
instances,  the  number  depending  on  how  one  defines  a 
use  of  force.  (Congressmen  .sometimes  objected,  but  for¬ 
mal  action  by  Congress  to  control  the  President  did  not 
come  until  the  War  Powers  Resolution  of  1973,  in  the 
wake  of  Watergate  and  Vietnam.  That  resolution  enacted 
requirements  of  consultation  and  reporting,  and  directed 
the  automatic  termination,  after  6()  (or  90)  days,  of  the 
use  of  any  United  States  forces  in  “hostilities"  without 
congre.ssional  authorization.  But  (Congress  also  purported 
to  define  the  constitutional  authority  of  the  President: 

The  (Constitutional  powers  ol  the  President  as  (Coni- 
mander-in-(Chief  to  ituroduce  United  States  .-Xiined 
Forces  into  hostilities,  or  into  situations  where  imminent 
involvement  in  hostilities  is  clearly  indicated  hv  the  cir¬ 
cumstances,  are  exen  i.sed  only  puisuant  to  (1)  a  tied  n  ra¬ 
tion  of  war.  (2)  specific  statutory  authoi  i/ation,  or  (3)  a 
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national  emergency  created  by  attack  upon  the  United 
Slates,  its  territories  or  possessions,  or  its  armed  forces. 

The  War  Powers  Resolution  was  enacted  over  the 
President’s  veto.  Presidents  continue  to  say  that  thev  con¬ 
sider  the  congressional  prescriptions  to  be  unconstitu¬ 
tional  invasions  of  Presidential  power,  and  Congress’ 
definition  of  Presidential  constitutional  authority  to  be 
fat  too  restrictive.  The  resolution  has  not  been  very  effec¬ 
tive,  but  it  remains  a  constant  congressional  challenge  to 
unilateral  action  by  the  President.  At  Grenada  (in  my 
view,  clearly  a  violation  of  the  War  Powers  Resolution), 
only  quick  success,  low  cost,  and  strong  popular  support 
for  a  popular  President  disarmed  what  might  have  been 
sharp  congressional  reaction. 

No  President  has  exercised  or  claimed  power  to  raise 
an  army  and  to  provide  them  weapons  on  his  own  consti¬ 
tutional  authority.  But,  even  in  the  nineteenth  century,  it 
was  the  President — as  educated  by  his  military  advisers — 
who  recommended  to  Congress  the  weapons  to  be 
acquired.  Congress  was  largely  dependent  on — and  help¬ 
less  before — the  President’s  expertise.  Subject  to 
budgetary  constraints.  Congress  generally  complied  when 
the  President  recommended  acquiring  weapons 
and  other  "Measures  as  he  shall  judge  necessary  and 
expedient.” 

Defense  policy  implicates  two  important  distinctions 
applicable  to  constitutional  jurisprudence.  There  is  an 
important  difference  between  what  the  President  can  do 
when  Congress  is  silent  and  what  he  can  do  in  disregard 
of  the  expressed  will  of  Congress.  Alexander  Hamilton’s 
appeal  to  Executive  power,  as  a  source  of  Presidential 
authority,  was  used  to  support  the  exercise  of  power  by 
the  President  when  Congress  was  silent.  In  the  case  of  the 
Neutrality  Proclamation  of  1795,  Hamilton  clearly  recog¬ 
nized  that  Congress  could  overrule  a  Presidential  procla¬ 
mation  of  neutrality,  whether  by  declaring  war,  or  by 
legislating  on  the  matters  implied  in  neutrality.  Justice 
Jackson,  in  a  famous  concurring  opinion  in  the  Steel 
Seizure  Case,^  suggested  that  there  is  a  twilight  zone  in 
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which  the  authority  of  Congress  anti  the  President  is  con¬ 
current  or  uncertain,  but  he  was  addressing  Presidential 
power  when  he  “acts  in  absence  of  either  a  Cktngressional 
grant  or  denial  of  authority.”  He  put  in  a  separate  cate¬ 
gory  situations  in  which  the  “President  takes  measures 
incompatible  with  the  expressed  or  implied  will  of  Con¬ 
gress.”  “There,”  Jackson  said,  “the  Pre.sident’s  power  is  at 
its  lowest  ebb,  for  then  he  can  only  rely  upon  his  own 
Cionstitutional  pow'ers  minus  any  constitutional  powers  of 
Congress  over  the  matter.” 

The  powers  of  Congress  to  decide  for  war  or  peace, 
to  tax  and  spend  for  the  common  defense,  to  raise  and 
support  armies,  and  to  provide  and  maintain  a  navv  are 
explicit  and  comprehensive;  the  actions  bv  Congress  pur¬ 
suant  to  these  powers  are  binding  on  the  President.  If 
there  is  anything  in  that  domain  that  is  out  of  bounds  for 
Congress,  it  may  be  that  which  is  intrinsic  to  the  “com¬ 
mand  f  unction”  of  the  (Commander  in  Chief,  whatever 
that  is.  But  if  Congress  refuses  to  provide  weapons,  the 
President  is  helpless  to  acquire  them.  And  if,  as  a  condi¬ 
tion  for  providing  them,  (Congress  imposes  .^^onditions  on 
their  deployment  and  use,  the  President’s  power  to  act  in 
disregard  of  those  conditions  i.s — in  Justice  Jackson's 
formulation — “at  its  lowest  ebb.” 

A  second  distinction  in  general  principle  involves 
“the  power  of  the  purse.”  The  authority  to  appropriate 
funds  is  in  Congress,  and  “No  money  shall  be  drawn 
from  the  Treasury” — by  the  President  or  by  anyone 
else — “but  in  Consequence  of  Appropriations  made  by 
Law”  (article  I,  section  9).  Effectively,  this  means  that 
(>)ngre.ss  can  prevent  a  Pre.sidential  action  by  refusing  to 
appropriate  funds  necessary  to  carry  it  out.  T  he  scheme 
of  the  Constitution,  however,  including  the  implications 
of  the  separation  of  powers,  compels  the  conclusion  that 
it  is  not  legitimate  for  Congress  to  use  its  appropriations 
powers  to  frustrate  the  President’s  exercise  of  his  consti¬ 
tutional  authority;  it  cannot  deny  him  funds  in  order  to 
prevent  him  from  doing  that  which  (^ongre.ss  could  not 
constitutionally  forbid  him  to  do  by  law  or  resolution.  So. 
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tor  cxainplc,  (ioiigress  is  “(onstitiitionallv  obligated”  to 
appropi  iate  tim(is  to  pay  the  President's  salary,  or  to  sat¬ 
isfy  obligations  ot  the  L'nited  States  incurred  l)y  treaty 
made  In  the  President  with  the  consent  of  the  Senate. 

On  the  other  hand,  C'ongress  is  not  obliged  to  appro¬ 
priate  funds  tor  Presidential  activities  that  are  beyond  his 
constitutional  authority.  When,  in  the  reasonable  view  of 
Caingress,  the  President  is  exceeding  his  constitutional 
powers  or  is  flouting  an  act  of  Congress  that  is  within  its 
constitutional  powei ,  Congress  can  reject  the  President’s 
action  by  legislation  or  resolution  (subject  to  Presidential 
veto),  oi  by  lefusing  to  appropriate  funds  necessary  to 
cat  ry  them  out. 


Siuleat  PoIhx 

What  does  the  original  constitutional  blueprint,  as 
modified  by  200  years  of  constitutional-political  history, 
imply  for  nuclear  defense  policy? 

Iti  principle,  perhaps,  the  President  can  “declare" 
any  defense  policy,  in  the  expectation — or  hope — that 
Cotigress  will  provide  the  means  to  carry  it  out.  The  Pres¬ 
ident  may  claitn  the  power  to  carry  out  some  or  all  of  the 
declared  policy  on  his  own  authority,  or  he  may  expect 
that  Cotigress  will  authorize  him  to  carry  it  out  or  will  at 
least  act|uiesce  in  his  doing  so. 

The  acquisition  of  weapons  depends  on  Congress, 
and  the  deployment  of  weapons  and  plans  for  their  use 
depend  on  (amgress  having  made  weapons  available.  In 
principle,  whether  to  have  weapons,  and  what  weapons  to 
have,  is  lor  Congress  to  decide,  part  of  its  express  respon¬ 
sibility  to  "piovide  for  the  common  Defence. "  to  raise  and 
suppoi  t  armies  and  to  provide  and  maintain  a  navv. 
Nuclear  weajions,  then,  c  an  be  acc|uired  only  with  the 
approval  of  (amgress  and  with  funds  appropriated  by 
(amgress  for  the  purpose.  I  he  President  can  recommend 
to  (a ingress  the  accjuisition  of  such  weapons  “as  he  shall 
judge  necessary  and  expedient.”  but  Congress  can  refuse 
to  authorize  the  weapons  he  recommends.  It  can  also 
direct  him  to  accjuire  weapons  he  does  not  want,  and,  I 
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thii)k,  he  would  l)e  eoiisiiiutioiialK  obliged  lo  acxjuite 
them.  (  I  heir  deplovmeiit  and  use  mav  he  aiiolhei  mat¬ 
ter.)  The  President  has  the  expei  ts.  and  Congress  is  haid 
put  to  challenge  them,  hut  incieasinglv  Congiess  has 
acquired  expeits  ot  its  own  and  can  cross-examine  those 
invoked  hv  the  Piesident.  B\  authoii/itig  some  weapons 
and  not  othets,  (’ongic-ss  can  shape  and  sometimes 
determine  de])lovment  strategy  and  ])ossihle  later  uses. 

The  weapons  that  Congiess  piov  ides  ate  |)iesumahl\ 
for  the  President  to  deploy  if  (Congress  is  silent  ott  the 
matter.  Clan  Congress  direct  the  Piesident  as  to  whethet 
and  how  to  deploy  themr  Congiess  challenged  the  Ptesi- 
dent  s  authoi  ity  to  deploy  I  S  ttoops  iti  Kittope  dut  ing 
the  IdaOs  and  that  issue  was  c tmipt omised  hut  ite\ei 
resolved  in  principle.  The  issue  here  is  whethet  the 
deployment  of  nucleat  weapons,  atul  the  sttategic  s  that 
particular  deployments  would  iinph .  are  command  dec  i- 
sions  and,  therefore,  for  the  Piesident  as  Comm.mdet  in 
Chief.  Or  are  they  iniritisk  to  the  power  to  decide  lor 
war  oi  peace,  which  is  a  powet  of  Congtess'  Pet  h.tps 
these  are  conciti  rent  powers  in  Jac  kson  s  twilight  /otte:  if 
so,  does  Coitgress  prevail  in  case  of  cotillictr 

Cotigress  might  also  claim  that  authoi  itv  to  impose 
conditions  as  to  the  deployment  .ind  use  of  nuc  le.it 
weapotis  is  ittheretit  in  its  powet  to  decide  to  accptite 
those  weapons.  Ciongress  could  decide  not  to  accptite  att\ 
nuclear  weapons;  it  could  decide  to  accptite  thetn  subject 
to  conditions  on  their  deployment  and  use. 

The  President  might  deny  lh;it  (iongtess  has  these 
powers.  He  might  claim  that  cleyeloping  weapons  and 
planning  fot  theii  deployment  and  use  are  command  (oi 
Executive)  functions,  and  Congiess  is  constitutionally 
obligated  to  appropriate  funds  fot  the  Piesiclent's 
defen.se  policy;  failure  to  do  so  would  be  an  abuse  of  con¬ 
gressional  power.  Even  if  the  Piesident  gianted  that  Con¬ 
gress  could  properly  refuse  to  authoi  i/e  the  aceptisition  of 
weapons,  he  would  argue  that  Congress  cannot  priqxrlv 
use  that  power  to  impose  conditions  on  theii  deployment 
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or  usi  '.  suc  h  i  oiHiilioiis  uoiiUi  ho  imcoiistiiiition.il  liiv.i- 
sions  ()l  ilu'  I’l  r-sidoni 's  linu  lloiis  .is  ( ioiiHiKiiidt  i  in 
( iliic'l . 

\ii(  ln.ii  (U-fi-iisc  polii  N — dec  lai  iitoi  \  polic  \.  llie 
.!( <|iiisition  ot  ue.ipons,  llieir  deplox  inent.  iiu  liidiiig  tlie 
police  ol  deleneiice — is  decided  in  effect  in  (lie  first 
msiance  l)\  the  f’lesident,  bin  n  depends  on  (iongiess. 
(iongiess  cic-c  iclt's  tot  delei  renc  e  u  lien  it  anlhori/es  the 
weapons  lli.n  will  clelei.  ft  accepts  a  |)aiticiilai  I’residen- 
tiai  stiatege  it  it  pioeicles  tlic'  weapons  needed  lot  that 
str.itege  and  lea\c-s  tlie  fhe-sident  a  tiee  hand  as  to  how 
tlie\  sh.ill  he  deploved  and  taigc-lecl.  Hiit  ('.ongress  tnav 
li<i\e  anthoiite  to  tell  him  whethei  or  how  to  deplete 
thc'in — and  theielte  cfetei mine  cleteri  enc  e  sti  atege . 

On  the  c onteinpoi at  e  scene,  some  cleploe  inent  dec  i¬ 
sions  we  re  peth.ips  implied  in  the  \oith  Atlantic  1  leate. 
tnacle  he  the  Ihesicleni  evith  the  consent  of  the  Senate, 
t  hc'  l*t  c'sidetit  c.in  pioperle  cl.iim  from  the  treate — laee  of 
the  laticl  tot  the  rnited  .States — anthoi  ite  to  make  clc'ploe- 
tnetils  ol  tictops  and  weapons  pursuant  to  aiul  evithiie  the 
scope  and  spit  it  of  tlu*  tioate  .  except  .is  (iongre  ss  three ».s 
him  to  do  othereeise.  Moreoeer.  Oongress  has  a  constitu- 
tion.il  t  espotisihilile  to  implement  the  tre.ite  ohiig.itions  of 
the  I  niteci  States.  Oongress.  aee.ue  of  the  N(>.th  .\tlanlic 
I  re.ne.  of  \ A K).  and  of  their  implications.  i  m  reason- 
<ihle  he  s.ticl  to  .it  c|uieste  in  the  cleplovtnents  the\  cotitem- 
pl.ile.  Repeated  c ongression.il  .ippropi  i.itiotis  lot  lorc  es 
and  we<i|)ons  for  the  N.\  TO  (iomm.md  also  c  .m  he  seen 
.IS  t  ongressional  am hori/.ition  lor  their  eleplovments. 
1  he  North  .\il.mtit  1  reatv.  then.  pro\ides  the  I’resielent 
with  re.isonahle  authoritx  to  dejilot .  But  (ioiigress  has 
constit ution.d  aiithoiitv  to  cletertnine  wh.it  .inns  and 
de|)lo\menis  tlie  trealv  recpiires  of  the  I  nited  States; 
const  it  ut  ion, dl\.  it  also  has  ilw  power  to  decide  not  to 
c  at  t  v  out  its  N.\  f  ( )  ohiigaiion. 

Othe  t  cotistitiiiional  iincei  tainlies  h.ive  .ilso  ttouhic'd 
defense  |)olic  v  (as  ihev  have  other  |)olic  v).  I  he  power  of 
(iongtess  to  investigate  is  potentialh  in  tension  with  the 
I’resident's  c  laim  of  exec  utive  privilege.  That  issue  has 
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iRwt'i  Ir'I'ii  resolved  in  piineijvle  and  has  tlneaieiied  eon- 
stliuliotKil  n  isis.  In  piaeliee,  however,  (.Congress  ean  usu- 
allv  oinain  tin-  intorination  it  wants,  if  onl\  under 
injunelion  of  seeretv.  As  a  result,  C.ongress  ean  inoiiitor 
the  iinidemenlation  of  its  legislation,  espeeiallv  at  appro- 
pi  iation  time  or  when  the  I’resirlent  seeks  a  new  program 
ot  ifie  retK'wal  of  ati  existing  otte.  bin  how  meaningful 
i ('iigressional  si  riitinv  is,  or  ean  he,  is  debatable. 

( iongressional  attempts  to  monitoi  implementation 
b\  \  ai  ions  foi  ins  of  legislative  veto  have  been  declared 
nneonstitutional  in  principle,  but  some  vei  sions  of  legisla¬ 
tive  veto  mav  vet  survive.  If  (longress  cannot  impose  the 
veto  foi  inallv  ,  the  President  mav  find  that  he  has  to  reach 
some  at  l  angetnent  with  (anigtess  tor  i ongressional 
monitoting,  lest  ('.ongress  refuse  to  deleg.ite  authoritv  to 
him,  oi  do  so  foi  short  periods  subjeit  to  tenevv;il  onlv 
upon  cat  etui  scrutinv. 

f  sc  ()/  .\  IK  led)  H  i  iijiiiu^ 

1  he  lonstitutionaf  disposition  of  autiiorilv  in  resiieit 
of  "use  polii  v  "  raises  lomplex  and  dirrimlt  issues. 

1  he  use  of  nuclear  weapons  in  declai  ed  w.ir  is  deter¬ 
mined  [ttesumahlv  on  the  general  i onstitutional  princi¬ 
ples  established  hv  flie  ^•Iamers,  novv  to  Ik*  applied  to  new 
situations.  It  (amgiess  deilares  or  otherwise  .uithori/es 
war,  the  Presidetit  can  fight  that  war  with  anv  weapons 
Camgtess  has  provided — iiuluding  nuclear  weaiions; 
vv  liat  weapons  at  e  to  be  used  in  wh.ii  i  in  umstances  dur¬ 
ing  a  dedared  war  would  presumablv  be  a  command 
ileiision  tot  the  President  to  make.  Perhaps  (  ongress  has 
the  power,  in  declaring  war,  to  indicate  that  it  .uithori/es 
otilv  a  tion-nuclear  war:  if  it  does  so,  the  President  is 
boutid  bv  that  limitation.  (.Some  have  .irgued  tluit  nucleai 
wai  is  unique,  so  that  even  if  (amgress  h.ts  deilaied 
war  the  Presidetit  cannot  use  nuclear  weapons  unless 
exjjiesslv  authori/ed  to  do  so.)’ 

.\  verv  dirieient  question  is  whether,  when  there  has 
been  no  "war."  the  I’tfsidetit  has  authoritv  to  respond  to 
or  to  atitiiipate  a  first  stiike.  Ptesumablv,  the  executive 
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hraiu  h  has  thoMghi  it  best  not  to  ha\e  jjiiblic  fliscussioii 
ot  such  comiu^encies  irom  gciicMal  coiisiclerations  ot 
secrccv  in  military  policy,  perhaps  on  the  assumption  that 
ambiguity  will  enhance  detenence.  It  is  commonly 
assumed,  howeyer,  that  il  there  were  a  nuclear  attack  on 
the  United  States,  the  President  wotild  retaliate:  his  tin- 
gei  is  on  “the  button."  I  here  lias  been  little  discussion  of 
that  assumption  from  a  constitutional  perspecliye. 

rite  eighteenth  century  constitutional  dispositions 
hardly  appear  appropriate  to  such  issues.  But  the  framers 
of  the  Constitution  thought  that  decisions  of  war  and 
peace  were  for  Congress  and  that  judgment  is  as  valid 
today  as  then,  atid  applies  to  nuclear  war  as  to  eight- 
eenth-centui  y  war.  Iti  any  event,  the  Constitution  so 
provides,  Congre.ss  continues  to  think  so,  and  even  Presi¬ 
dents  have  not  dared  challenge  that  constitutional  princi¬ 
ple. 

.-\  nuclear  attack  by  the  United  States,  whether  as  a 
first  or  secotid  strike,  is  surely  an  act  of  war  therefore 
within  the  authority  of  Congress,  which  alone  has  the 
aitthoi  ity  to  take  this  country  into  war.  If  the  President 
has  authority  to  launch  such  a  strike  it  can  be  only 
because  C^otigress  del'^gated  such  authority  to  him;  or 
because  such  authority  is  implied  in  the  President's  duties 
(and  power)  to  carry  out  a  treaty  obligation  of  the  United 
States;  ot  because  the  case  falls  withiti  the  President’s  own 
cotistitutional  authority,  including  some  exception  to  the 
general  constitutional  disposition  giving  the  war  |}ower  to 
CJotigress.  On  each  of  these  ba.ses,  it  tnav  be  relevatit  to 
distinguish  betweeti  a  second  strike  designed  to  prevent 
further  attacks  oti  the  United  States  and  one  to  prevent 
an  attat  k  on  our  allies  or  between  a  strike  the  purpose  of 
which  is  “to  defetid"  the  I'nited  States  and  otie  where  the 
purpose  can  only  be  retaliation  or  retribution. 

Congress  has  not  expressly  delegated  authority  to  the 
President  to  lautich  a  .second  strike  iti  any  cii cumstatices. 
It  may  lie  arguetl,  however,  that  the  second  strike  is 
implicit  in  the  policy  of  (leterrence;  liv  providing  the 
weapons.  Congress  has  approved  the  poliev  of  deter- 
tetue.  Has  Congress  implicitly  approved  a  second  strike 
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if  deterrence  tails?  Some  might  conclude  that  in  the  light 
of  the  speculation  in  the  literature,  and  discussion  in  con¬ 
gressional  committees,  the  failure  of  Clongress  to  adopt  a 
second-strike  policy  and  impose  it  on  the  Executive 
should  be  seen  as  acquiescence  in  a  policy  of  concealment 
and  uncertainty — and  of  leaving  such  decisions  to  the 
President.  (  I  he  argument  also  might  support  authoriza¬ 
tion  for  an  authentic  preemptive  first  strike,  if  a  strike  by 
the  enemy  were  rcasonablv  anticipated.) 

A  dif  ferent  argument  would  justify  a  Presidential 
second  strike  under  the  exception  that  the  f  ramers  of  the 
Constitution  apparently  intended,  “leaving  to  the  execu¬ 
tive  the  power  to  repel  sudden  attacks.”  A  nuclear  strike 
on  the  United  States  is  surelv  a  “sudden  attack;"  the 
President,  then — it  is  argued — has  the  power  to  repel  it. 

What  the  framers  of  the  Constitution  had  in  mind  by 
that  exception  is  unknown,  and  two  hundred  years,  for¬ 
tunately,  have  provided  no  experience  to  help  define  that 
exception.  It  is  plausible  to  construe  it  to  mean  this:  A 
decision  to  go  to  war  is  for  Congress  to  make.  But  if  the 
United  States  were  attacked,  there  would  be  no  decision 
necessary.  Moreover,  self-defense  against  “sudden  attack" 
requires  prompt  measures.  The  President  need  not  wait 
until  Congress  authorizes  him  to  do  what  is  necessary  “to 
repel”  the  attack;  he  can  assume  that  authorization.  He 
may  proceed  immediately  to  command  whatever  forces 
Congress  had  raised  and  supported,  or  the  militia,  if 
Congress  had  provided  for  calling  it  forth,  in  repelling 
the  attack  against  the  United  States. 

One  may  debate  whether  in  such  circumstances  the 
President  should  be  seen  as  acting  under  exceptional 
authority  conferred  upon  him  by  the  Constitution  or  by 
tacit  authorization  of  Congress.  It  may  not  matter.  When 
action  is  urgent,  the  President  may  act,  but  (Congress 
retains  its  constitutional  authority  to  regulate  or 
terminate  the  action. 

The  exception  contemplated  by  the  framers  of  the 
Constitution  applies  to  the  nuclear  strike  as  well  but  not 
as  simply  as  has  apparently  been  thought.  The  President 
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is  entitled  to  respond  to  an  attack  on  the  L'nited  States  if 
urgent  response  is  necessarv  “to  repel"  the  attack,  pre¬ 
sumably,  in  this  context,  to  prevent  a  iurlher  nuclear 
attack  on,  or  a  non-nuclear  invasion  of,  the  L'nited  States. 
On  the  othei  hand,  he  mav  not  he  justified  in  launching  a 
second  strike  on  his  own  authoritv  if,  in  the  circuin- 
stances,  immediate  response  is  not  necessar\  to  pre\ent  a 
further  attack  on  the  L'nited  .States,  so  that  there  is  time 
for  Congress  to  deliberate  and  to  act. 

The  constitutional  framers’  exception  does  not 
include  authoritv  for  the  Piesident  to  respond  to  an 
attack  on  L',S  allies.  As  regards  response  to  an  attack  on  a 
N.A.  IX)  ally,  some  have  claimed  authoritv  for  a  Presiden¬ 
tial  second  strike  in  the  North  Atlantic  Lreaiv.  1  he  treaiv 
provides  (article  o); 

The  parties  agree  that  an  armed  attack  against  one  or 
more  of  them  in  turope  or  North  .America  shall  he  con¬ 
sidered  an  attack  against  them  all;  and  conseqiientlv  ihev 
agree  that,  if  such  an  armed  attack  occin  s.  eac  h  of  them, 
in  exercise  of  tire  right  of  indiviclnal  or  collet  live  self- 
defense  recogni/ed  by  Article  31  of  the  (iharter  of  the 
Lhiited  Nations,  will  assist  the  I’artv  or  Parties  so  atiai  ked 
hv  taking  forthwith,  iinlividuafh  and  in  toncert  with  other 
parties,  such  attions  as  it  deems  necessai  v.  int  iudmg  the 
use  of  armed  force,  to  restore  attd  maintain  the  sectiritv 
of  the  N'oiih  .Atlantit  area. 

Article  ,3  imposes  an  obligation  on  the  I  iiitetl  States  to 
“assist"  any  other  NA  TO  member  that  is  the  victim  of  an 
armed  attack.  But  article  1 1  provides  that  the  provisions 
of  the  treaty  shall  be  carried  out  i;'  the  parties  in  accord¬ 
ance  with  their  respective  constitutional  processes.  1  hat 
provision  was  inserted  apparently  at  the  insistence  of  the 
United  States  to  assure  the  US  Senate  that  an  attack  in 
Western  Liirope  would  not  put  the  United  States  into 
War  automatically,  but  would  reejuire  a  declaration  of 
war  or  other  authori/.ation  by  Congress.  It  would  be  diffi¬ 
cult,  then,  to  claim  that  the  President  derives  from  the 
treaty  authority  to  respond  to  an  aimed  attack  on  an  ally, 
since  the  treaty  contemplated  no  such  Presidential 
authority. 
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Principal  arguments  lor  Presklenlial  power  to  launch 
a  second  strike  depend  on  congressional  delegation,  bv 
implication  or  by  acquiescence.  That  there  has  been  such 
delegation  in  fact  is  dubious.  And  there  is  set  ions  doubt 
whether  Ciongress  can  delegate  such  a  war  power  to  the 
President;  it  is  even  more  douhtrul  that  (Congress  can  del¬ 
egate  that  power  without  precise  guidelines.  Doubts  grow 
ever  graver  when,  as  the  literature  suggests,  authoritv  to 
use  nuclear  weapons  is  in  elTect  delegated  to  unknown 
persons  to  act  in  undetined  wavs  in  undelined  circum- 
statices,  or  is  left  not  for  decision  bv  anv  human  being  but 
for  automatic  (computer)  response. 

Issues  of  delegation  are  aggravated  by  issues  of  Presi¬ 
dential  succession.  Some  scenarios  assume  that  the  Presi- 
detit  will  have  ceased  to  be  available  oi  to  be  able  to  act. 
and  succession  to  the  President’s  constitutional  power  (or 
his  congressionally  delegated  power)  is  theretoie  placed, 
iti  effect,  in  the  hands  of  some  les,ser  olficial,  military  or 
civilian.  Such  succession  to  Presidential  poyver  yvould  take 
place  not  pursuant  to  the  2r)th  amendment  or  any  other 
provision  in  the  Constitution,  or  pursuant  to  an  express 
act  of  (a)tigress,  but  on  the  basis  of  assumed  actptiescence 
by  Congress. 

fhere  is  no  basis  for  such  delegation  or  succe.ssion  in 
the  Cionstitution.  For  most  (if  not  all)  anticipated  con¬ 
tingencies,  the  President’s  authority  to  launch  a  second 
strike  derives  from  (a)ngress.  It  is  not  obvious  that,  bv 
approving  atid  supporting  a  a  policy  of  deterrence,  Cion- 
gress  has  authorized  the  President  to  launch  a  nuclear 
strike  on  his  oyvn  authority  in  all  circumstances  if  deter¬ 
rence  fails.  But  Presidents — and  citizens — have  appar¬ 
ently  assumed  that  the  President  yvould  act,  and 
continued  silence  by  (iongre.ss  in  the  face  of  those  noto¬ 
rious  assumptions  vyould  support  Presidential  arguments 
that  Congress  has  acc|uiesced  in,  if  not  authorized,  the 
strike.  I  he  result  is  surely  not  yvhat  the  Constitution 
intended  yvlieti  it  gave  Congress — not  the  Presidetit — the 
power  to  decide  for  yvar  or  peace.  Perhaps  Ciongress  does 
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not  wish  to  be  involved  in  the  decision,  lint  the  respon- 
sibilitv  is  in  C’.ongiess  under  the  (lonstitution,  and  il  can 
not  delegate  or  abandon  it. 

It  is  not  clear  whv  (Congress  cituld  not — or  should 
not— decide  now  what  national  policy  should  govern  in 
different  contingencies  in  the  event  deterrence  fails.  At 
the  least.  Congress  could  decide  what  procedures  the 
President  should  follow  it  in  an  emergency  there  is  not 
time  to  request  Congress  tor  authorization  to  act.  Con¬ 
gress  cotild  examine,  inter  alia,  whether  it  is  the  case  that 
usually  there  will  be  no  time  for  decision  by  Congress. 
Camgress  could  explore  whether  a  congressional  decision 
or  at  least  some  congressional  participation,  could  be 
provided  for  .some  contingencies  even  if  not  for  others. 
Most  discussions  seem  to  be  basetl  on  the  assumption  of 
an  all-out  attack  on  the  United  States  bv  the  Soviet 
Union,  but  there  are  scenarios  involving  something  much 
less,  or  quite  different,  in  which  assumptions  about  the 
“finger  on  the  button”  for  prompt  or  automatic  response 
are  not  in  order. 

Congressional  decision,  and  congressional  participa¬ 
tion  to  the  extent  po.ssible,  .seems  essential  in  the  spirit  as 
well  as  the  letter  of  the  Constitution. 

Nuclear  weapons  have  changed  the  world  we  live  in. 
Inevitably,  they  have  modified  the  operation  of  our  con¬ 
stitutional  system.  But  they  do  not  justify  abandoning  its 
fundamental  principles,  (iongress  has  responsibility 
under  the  (amstitution  for  the  selection  and  acquisition 
of  nuclear  weapons.  (Jongre.ss  also  has  the  responsibility 
to  decide  whether  and  when  to  use  these  weapons  in  war. 
Such  decisions  were  deemed  loo  important  to  be  left  to 
militarv  experts;  therefore,  the  Constitution  designated  a 
civilian  commander  in  chief.  Such  decisions  also  were 
deemed  too  important  to  lie  left  to  a  single  commander  in 
chief;  therefore,  the  war  power  was  given  to  Congress. 
Since  Congress  is  required  to  make  those  decisions,  it 
should  organize  itself  and  acquire  enough  expertise  to 
make  those  deci.sions  intelligently,  not  to  “rubber  stamp” 
Executive  military  recommendations. 
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Decisions  on  the  underlying  issues  that  would  deter¬ 
mine  the  responses  of  the  United  States  in  particular  coti- 
tingencies  are  not  emergency  decisions.  What  kinds  of 
responses  should  be  made  in  particular  contingencies 
implicate  conceptions  of  national  interest  and  national 
values  about  which  the  President  and  his  advisers  have  no 
special  responsibility  or  expertise.  C’-ongress  nuist  orga¬ 
nize  itself,  acquire  the  expertise,  pursue  the  studv  and 
deliberation,  so  that  it  can  determine  what  uses  of  nuclear 
weapons  might  be  appropriate  or  necessary  in  particular 
circumstances.  It  may  be  that  authoritv  to  act  in  certain 
extreme  contingencies  when,  and  to  the  extent,  strictly 
necessary,  must  be  left  to  the  President,  but  the  decision 
to  do  so  must  be  made  deliberateh  by  Uongress. 

Lawyers,  even  constitutional  lawvers.  argue  “tech¬ 
nically”  with  references  to  text  and  principles  of  con¬ 
struction,  drawing  lines,  insisting  on  sharp  distinctions. 
Such  discussion  sometimes  seems  ludicrous  when  it 
addresses  issues  of  life  and  death  and  Armageddon.  But 
behind  the  words  of  the  Constitution  and  the  tech¬ 
nicalities  of  constitutional  construction  lie  the  basic  values 
of  the  United  States — limited  government  even  at  the  cost 
of  some  inefficiency,  safeguards  against  autarchy  and 
oligarchy,  democratic  values  represented  differently  in 
the  Presidency  and  in  Congress  and  in  the  intelligent  par¬ 
ticipation  and  consent  of  the  governed.  In  the  nuclear 
age,  the  technicalities  of  constitutionalism  and  of  constitu¬ 
tional  jurisprudence  safeguard  also  the  values  and  con¬ 
cerns  of  all  civilized  people  committed  to  human  survival. 


Soles 

1.  Motion  by  Madison  and  (ierrv.  2  Fan  and  .'tlM. 

2.  During  die  Korean  war.  ilie  .Supreme  t'.min  decided  dial  onlv 
Congress,  not  President  Frunian.  could  autliori/e  tlie  sei/ure  ol  steel 
mills  in  order  to  resolve  a  labor  dispute.  I'be  majoritv  ol  the  t'.onri 
said  that  a  decision  to  seize  steel  mills  was  an  act  ot  legislative  jioliiA , 
which  only  Congre.ss  can  do.  That  case  involved  pri\aie  inieresis  and 
was  badly  argued.  Youngstown  Sheet  &  1  ulie  C.o.  v.  Sawvev.  t'.S. 
579  (1952). 
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3.  Quoted  with  approval  by  the  Supreme  Oourt  in  L'liited  States  v. 
Curtiss-VVright  Export  (ajrp.,  299  U.S.  304,  319-20  (1936).  The  Caturt 
relerred  to  the  “very  delicate,  plenary  and  exclusive  power  ol  the 
President  as  the  sole  organ  of  the  federal  government  in  the  field  of 
international  relations." 

4.  Youngstown  Sheet  Sc  Tube  Co.  v.  Sawyer,  343  U.S.  579,  647 
(1952). 

5.  If  the  United  States  were  to  agree  bv  treaty  to  “non-first-  use." 
or  if  it  were  accepted  that  use  of  such  weapons  is  forbidden  by  existing 
treaties  or  by  customary  law,  the  United  .Slates  would  be  bound  by  that 
law.  But  the  United  States,  like  other  states,  has  the  prerogative  to  vio¬ 
late  international  law;  the  courts  will  not  enjoin  such  violation. 


op 

THE  WAR  c-/ OWERS 
RESOLUTION: 
CONGRESS  VERSUS 
THE  PRESIDENT 


By  MORRIS  S.  OGUL 
University  of  Pittsburgh 


Looked  at  from  the  perspective  of  1 5  sears  later,  it  [WPR] 
appears  to  be  primarily  a  symbol  of  congressional  hisistence  that 
Congress  has  the  ultimate  power  to  declare  xoar  coupled  with 
acquiescence  to  the  practical  realities  of  the  modei'n  world. 

— Randall  B.  Ripley 


In  the  United  States  it  is  often  assumed  thai  i  he 

road  to  erasing  problems  is  paved  with  structural  and 
legal  solutions.  If  the  budget  cannot  be  balanced,  pass  a 
constitutional  amendment  requiring  it  to  be.  If  the  Con¬ 
gress  is  not  doing  systematic  oversight  of  the  bureauc¬ 
racy,  create  oversight  subcommittees.  If  consumption  of 
alcohol  is  deemed  to  be  evil,  ban  it.  If  the  influence  of 
organized  interests  is  deemed  to  be  too  pervasive,  require 
such  groups  to  register.  If  the  President  is  thought  to  be 
acting  unwisely  or  to  be  abusing  his  pcmers  in  committing 
armed  forces  overseas,  pass  a  law  such  as  the  War  Powers 
Resolution  providing  procedures  to  channel  his 
discretion  and  to  reveal  his  ends  and  means. 

In  a  society  as  optimistic  as  ours,  problems  are  typ¬ 
ically  seen  as  having  solutions.  A  frequent  prescription  is 
a  dose  of  new  structures  or  laws.  If  not  all  political  prob¬ 
lems  become  legal  ones,  some  argue,  many  of  them 
should.  Thus,  the  War  Powers  Resolution  lies  in  a  grand 
tradition  to  problem  solving  in  the  United  States. 
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But  the  quest  tor  toruiaii/ation  is  a  syinptotu  as  well 
as  a  solution.  As  Hugh  Heclo  puts  it,  "tormalization  is  a 
symptom  of  estrangement.  T  he  War  Powers  Resolution 
can  be  seen  as  a  sign  that  all  is  not  well  between  the  Presi¬ 
dent  and  Congress  on  issues  involving  the  commitment  ot 
US  forces  into  combat  situations.  Such  a  conclusion  of  fers 
a  possibly  misleading  indictment.  Alongside  the  quarrels 
and  questioning  lies  a  love  test.  Congressional  complaints 
pale  before  (ongressional  acquiescence. 

The  Birth  of  the  Wm  Pouters  Resolution 

Genuine  and  profound  problems  stimulated  Con¬ 
gress  to  create  the  War  Powers  Resolution.  The  V'ietnam 
experience  seemed  to  show  that  Executive  discretion 
would  not  solve  the  problems  of  how  to  conduct  an  effec¬ 
tive  foreign  policy — or  an  accountable  one.  Congressional 
attempts  to  confront  this  dilemma  were  serious  if  not 
always  wise.  Iti  attempting  to  forge  the  resolution,  Con¬ 
gress  had  to  confront  policy  disagreement  with  the  execu¬ 
tive  branch,  serious  internal  policy  differences,  a  shortage 
of  obvious  solutions,  and  an  absence  of  consensus  on 
what  to  do.  Some  of  the  basic  difficulties  in  the  War 
Powers  Resolution  stem  neither  from  congressional 
incompetence  nor  sloppy  draftsmanship;  they  reflect  the 
depth  of  the  problems  confronted,  the  shortage  of  solu¬ 
tions  likely  to  work,  and  the  obstacles  to  achieving  con¬ 
sensus  in  a  heterogeneous  society.  The  Iran-contra 
hearings  in  1987  indicated  that  we  were  not  necessarily 
better  off  some  14  years  later.  The  problems  remain  and 
ultimate  solutions  continue  to  be  elusive. 

Even  as  Members  of  Congress  worked  to  fashion  the 
War  Powers  Resolution,  they  continued  to  practice  a 
long-standing  deference  to  the  Executive  in  the  conduct 
of  foreign  policy  especially  in  times  of  crisis.  Senator 
Barry  (ioldwater  reflected  the  sentiments  of  many,  both 
in  and  out  of  government,  when  he  stated,  “I  do  not 
think  the  American  people  want  535  people  guided  by 
535  different  sources  of  strength  making  decisions  con¬ 
cerning  power  in  this  country.”-^  Majorities  in  Congress 
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liad  no  desire  to  einaseiilale  the  President’s  ability  to  deal 
with  foreign  policy  c  rises.  W'hat  thev  sought  was  a  more 
eocjperative  stance  from  the  Executice  and  a  more  sigtiifi- 
eant  role  for  (Congress.  How  to  achieve  the  desired  coop¬ 
eration  between  Executive  and  Legislature  on  an 
enduring  basis  is  as  unc  lear  now  as  it  was  then. 

The  War  Powers  Resolution  was  born  in  an  era  of 
pcjlicy  crisis  atid  executive-legislative  distrust.  Its  prcjvi- 
sions  reflected  the  tiauma  accompanying  its  birth. 
I  rauma  elicits  tio  single  form  of  response.  Otie  alterna¬ 
tive  to  crisis  is  to  run  from  it,  and  some  thought  that  Con¬ 
gress  had  clone  just  that  during  the  Vietnam  conflict. 
Another  response  is  to  eliminate  the  problem,  but  that 
requires  available  solutions  that  no  one  could  fathom  in 
1973.  A  thitcl  type  of  response  is  to  give  the  appearance 
of  grapplitig  with  the  problem  and  etnerge  with  a  sym¬ 
bolic  respotise.  Both  the  President  and  (iongress  have 
been  known  to  do  that  on  occasion.  A  fourth  type  of 
respotise  is  to  wiestlc  as  best  one  can  with  problems  that 
seem  to  defy  creative  .solutions  and  to  settle  for  wh;it  the 
need  to  achieve  consensus  will  allow.  The  spirit  of  this 
approach  was  captured  by  one  senator  in  October  1987 
duritig  the  debate  over  what  should  be  ati  appropriate 
response  ftcmi  the  Ciongress  to  Presidentially  initiated 
polic  ies  iti  the  Persian  (iulf: 

I  siqipose  half  a  loaf  is  iiettei  than  none:  .Xt  least  it  can  get 

passed,  and  around  here  there  is  much  merit  in  that.' 

Approach  number  four  was  the  road  taketi  with  the  War 
Powers  Resolution.  One  price  of  this  pursuit  of  accom¬ 
modation  is  sotnetimes  substantial  atnbiguity.  (iood 
intentions  and  hard  work  do  not  guarantee  effective 
results. 

Ehe  War  Powers  Resolution  does  contain  ambiguities 
in  its  key  provisions,  (ionsultation  is  generally  required, 
but  what  constitutes  consultation?  Hostilities  are  sup¬ 
posed  to  generate  specified  respon.ses,  but  hostilities  are 
not  defined.  Such  ambiguities  both  avoid  and  generate 
conflict.  Ehey  avoid  conflict  by  making  it  possible  to  pass 
legislation  where  none  could  otherwise  emerge  from 
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basic  disagreements,  but  ambiguity  papers  over  problems. 
That  which  cannot  be  clearly  and  specifically  decided  can 
sometimes  be  eluded  by  escalating  the  degree  of  abstrac¬ 
tion  in  legislation.  If  the  language  of  legislation  is  artfully 
chosen,  cross-purposes  can  be  simultaneously  served — or 
at  least  seem  to  be  served. 

Unfortunately,  agreement  through  ambiguity  mort¬ 
gages  the  future.  Conflicts  will  arise  when  ambiguous 
provisions  are  applied  to  specific  situations.  Here,  again, 
the  suggestion  lurks  beneath  the  surface  that  structural 
answers  are  possible — just  take  more  care  and  write  spe¬ 
cific  instructions  more  clearly.  Such  hopes  ignore  the 
basic  issues  that  divide  people  and  institutions.  It  is  some¬ 
times  easier  to  postpone  problems  than  to  solve  them. 
But  delay  must  sometimes  be  paid  for  down  the  road. 
The  absence  of  precise  standards  invites  clashes  over 
what  is  required.  There  is  nothing  like  a  crisis  to  provoke 
such  contests. 

War  Powers  Resolution  Section  Three:  Consultation 

Congress,  in  passing  the  War  Powers  Resolution,  did 
not  intend  to  shackle  the  President.  Rather,  the  goal  was 
to  bring  about  some  measure  of  congressional  involve¬ 
ment  in  decisions  committing  US  armed  forces  abroad. 
Nowhere  was  this  objective  more  apparent  than  in  the 
provisions  about  consultation  in  section  3.  Presidential 
flexibility  was  to  be  protected  as  a  necessary  good.  “The 
President  in  every  possible  instance  shall  consult  . . .”  Yet 
Congress  wanted  to  satisfy  its  yearning  to  be  involved  in 
decisionmaking  before  a  policy  was  actually  adopted  to 
.send  troops  into  hostile  or  potentially  hostile  situations. 
Congress  wanted  to  be  heard.  For  many  Members  of 
Congress  the  term  consultation  had  a  clear  meaning:  the 
President  would  seek  congressional  advice  and  opinion. 

The  text  of  the  War  Powers  Resolution  neither  pre¬ 
cisely  nor  comprehensively  articulated  this  intent.  Even 
some  basic  questions  were  left  unresolved.  Who  decides 
whether  consultation  is  possible?  With  whom  in  Congress 
shall  Presidents  consult? 
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So  almost  immediately,  controversy  developed  over 
what  “consultation”  required.  For  all  Presidents  over  the 
last  16  years,  “consultation”  has  meant  “notification.” 
After  decisions  had  been  made,  or  even  while  they  were 
being  implemented.  Presidents  would  inform  Congress 
about  what  was  happening.  Members  of  Congress  reg- 
ularlv  complained  about  a  lack  of  “consultation.”  Presi¬ 
dents  continued  to  insist  that  consultation  had  taken 
place.  Presidents  claim  that  they  have  met  the  require¬ 
ments  of  the  War  Powers  Resolution:  many  Members  of 
Congress  and  most  serious  analysts  continue  to  reject  this 
assertion.*  The  intent  of  Congress  was  rather  clear;  its 
legislation  was  not. 

Since  Presidents  have  suffered  no  legal  sanctions  and 
almost  no  political  ones  for  these  acts,  they  have  found  no 
significant  incentives  to  alter  their  behavior.  Presidents 
defend  the  way  they  consult  with  two  arguments:  time 
constraints  (the  need  for  speed)  and  secrecy  (action 
should  precede  congressional  leaks).  An  examination  of 
some  20  incidents  where  the  resolution  might  have 
applied  suggests  the  weakness  of  these  arguments. 

The  absence  of  consultation  is  more  a  matter  of 
choice  than  necessitv.  Presidents  come  to  know  what  thev 
want,  become  convinced  of  the  necessity  of  their  particu¬ 
lar  choices,  and,  at  some  point,  do  not  want  to  hear  other¬ 
wise.  In  the  phrase  “in  every  possible  instance,”  (Congress 
intended  to  provide  for  exceptions,  for  unusual  circum¬ 
stances  when  consultation  would  not  be  required.  Presi¬ 
dents  have  converted  that  loophole  into  a  decisionmaking 
rule.  (Consultation  may  enhance  consensus,  but  most 
Presidents  do  not  see  it  that  way. 

If  consultation  is  not  the  normal  practice,  does  that 
mean  that  section  3  of  the  War  Powers  Resolution  does 
not  make  any  difference?  The  law  of  anticipated  reac¬ 
tions  suggests  that  Presidents  may  indeed  be  somewhat 
more  careful  in  what  they  plan  and  do  simply  because 
they  may  be  called  upon  to  explain  their  actions.  The  law 
of  anticipated  reactions  seems  to  have  some  support, 
intuitively  and  empirically;  nevertheless,  its  status 
remains  closer  to  hypothesis  than  to  demonstrated  truth. 
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IV«)  Hvs<iluliu)i  SirliDii  Foin:  Ri'ptnint^ 

Presidents  do  report  to  (lotigress — on  their  own 
terms.  Presidents  have  reporte<l  promptly  to  (Congress  in 
about  two-thirds  of  some  20  incidents  where  reports 
might  have  been  ie(|nired  tinder  the  resolution.  Of  these 
reports,  only  one,  the  Mayoa^iirz  incident,  was  explicitly 
based  on  VV'ar  Powers  Resolution  section  4(a)(1).  The 
Presidential  pattern  is  to  report  “consistent  with"  the  res¬ 
olution.  Presidents  rarelv  report  “pursuant  to”  it.  Thus, 
Presidents  can  f  ulfill  what  thev  see  as  their  political  obli¬ 
gation  and  avoid  the  legal  consequences  of  the  resolution, 
for  it  is  only  a  report  pursuant  to  section  4(a)(1)  that 
launches  the  bO-  (90-)  dav  lime  limit  provided  for  in  sec¬ 
tion  5. 

On  the  whole  Presidents  have  judged  correctly  what 
political  comity  will  achieve.  They  report  regularly  as  a 
matter  of  courtesy  and  goodwill  and  so  they  can  say  that 
they  have  done  so.  I  hey  know  that  majorities  in  Con¬ 
gress,  whatever  noises  .some  Metnhets  make,  will  seldom 
require  them  to  do  more.  1  he  appearance  of  comity 
often  brings  congressional  acquiescence  or  at  least  politi¬ 
cal  divisions  th;tt  preclude  anv  letaliatorv  action.  Con¬ 
gress  does  not  usually  respond  to  Presidential  f  riendliness 
by  trying  to  invoke  the  War  Powers  Resolution  timetable; 
it  grumbles  but  seldom  sets  stern  requirements.  Expres¬ 
sions  of  di.stontent  provide  sufficient  therapv. 

PresideiUial  K'liinls  In  dllt't  wiiiliiig  Iniiij)'  (ihmiiil:  Somi'  illil.'ilKiliiius 

Under  War  I’o'veis  Resohilioii  Miixiigiiii  incideiil.  I'.t/a 

.Section  4(a)(1): 

Uonsi  t'-ni  with  tlie  lesolntion;  I.eh.inon,  I!t82 

Chad.  I‘»H3 
Cienada.  IDH.S 
l.ilna  liotnhing.  lOHti 

No  report:  Cy))rns  evacnalioti,  l‘)74 

Koiean  ttee  (  iittini'.  I‘)7(> 
.Advisers  in  K1  .Salvador,  1981 

What  judgments  can  we  rea  h  then  about  the  effec¬ 
tiveness  of  the  reporting  rerjuirements  of  the  resolution? 
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The  aiisufi  to  this  t|iicsli<)ii  dejK'iuis  on  the  slanclards 
used  lor  ».\aliiation.  L  iidci  the  icsoluiion  Presidents  can 
report  tlieir  actions  under  three  separate  sections.  A 
report  under  section  1(a)(1)  is  letjuired  il  armed  forces 
are  nityadiKrd  into  liosiditii's  or  wheie  hostilities  seetn  immi¬ 
nent.  .\  lepoit  under  4(a)(2)  is  necessaiy  if  tlie  armed 
forces  ate  sent  atiroad  cr/iup/W  fur  rondxil.  1  liere  are  spec¬ 
ified  exceptions.  Section  4(a)(S)  leports  must  be  made  if 
armed  foices  etpiipped  for  combat  are  substantiall'i 
i‘idai^i‘d  in  a  foreign  nation. 

If  the  standaid  of  effectiveness  is.  Do  Presidents  reg- 
ulai  lv  repot  t  under  4(a)(I)r,  the  onlv  tvpe  of  report  that 
triggeis  the  autoitialic  time  limits  of  the  legislation,  the 
resolution  has  not  succeeded.  I  he  exception  was  in  the 
Ma\airiiyz  incident. 

Stalling  the  automatic  time  clock,  is  one  of  the  central 
puiljoses  of  leporting.  Here  the  impact  of  the  War 
Poweis  Resolution  has  been  exceedinglv  modest. 

Bv  aiiothet  measure,  the  number  of  militarv  comtnit- 
tnents  followed  bv  Presidential  reports,  the  resolution  can 
l)e  judged  successful.  Reports  were  issued  in  two-thirds  of 
these  cases.  In  othei  woicls,  the  noun  is  for  the  President 
to  foi  inallv  notilc  (Congress  if  he  commits  armed  foi  ces 
abroad  under  the  conditions  s|jecifieti  in  section  4. 
.Apparentlv,  Presidents  have  been  put  on  notice.  Cion- 
gtess  must  l)e  informed.  Secret  involvement  or  creeping 
escalation  is  to  be  avoided. 

What  is  not  clear,  of  course,  is  whether  Presidents, 
for  the  same  reasons  that  thev  do  so  now,  would  have 
generallv  informed  (iongress  of  these  actions  in  the 
altsence  of  War  Poweis  Resolution  recpiiremenis.  I  he 
answers  to  this  c|uestion  lie  buried  deep  within  the  psy¬ 
ches  of  Presidents  and  their  advisers — a  'ocation  not 
readilv  ac  c  essiltle  to  scholars  or  journalists. 

\\  or  I’mcrrs  Ri'ui/nlion  Sirlioii  Fiir:  I  imr  Limits 

1  he  most  intriguing  parts  of  the  War  Powers  Resolu¬ 
tion,  sec  tion  .a,  dealing  with  the  time  limits  and  conditions 
under  which  troops  must  be  withdiawn,  have  never  been 
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used,  arc  no!  iikclv  lo  be  used,  and  lienee  exist  oiilv  as 
objects  of  speculation.  I  wo  sejiarate  provisions  of  the  res¬ 
olution  are  involved:  (1)  an  automatic  ending  of  the  stav 
ot  armed  forces  committed  abroad  aftei  HO  davs  (possibly 
exleiidiug  to  90  rlavs)  under  section  3(b);  (2)  the  pos- 
sibilitv  of  ending  anv  such  commitment  even  befoie  00 
davs  if  C'.ongress  bv  concurrent  resolution  dei  ides  lo  do 
so  under  section  3(c).  I  hese  two  sections  provide  the  ulti¬ 
mate  legal  sanctions  for  Presidential  actions  that  are 
deemed  utiwise  or  that  have  soured  over  time. 

1  he  time  limit  under  section  3(h)  has  never  been 
t  eat  bed.  So.  we  tlo  not  know  w  hat  would  happen  at  that 
time.  It  is  easv  lo  create  a  chamber  of  horrors  itnolving 
some  tei  I'ifving  “what  ifs,”  e.g..  w  hat  if  the  time  limit 
ex|)iies  and  the  President  refuses  to  withdraw  the  armed 
fotces?  Such  possibilities  should  shake  us  to  out  constitu¬ 
tional  atid  psychological  cores.  The  best  outcome  might 
be  that  such  octasions  never  arise  and  that  we  be  spared 
<uiswers.  In  the  onlv  instance  where  there  has  been  anv 
action  related  to  this  section,  in  1981^  Caingvess  autliori/ed 
an  IS-moulh  stav  for  L'S  fort  es  in  Lebanon,  These  forces 
were  withdrawn  some  seven  months  latei . 

In  ( l  eating  an  autoinatit  time  limit,  ('.ongiess  under¬ 
took  a  serious  self-examination  that  onlv  the  most  brave 
ot  loolhaidv  .ittempt.  (iongre.ss.  retogni/ing  that  one  of 
its  pt  iinat  V  talents  is  to  avoid  action  or  conti ovei  sial 
issues  ill  the  absence  of  strong  majorities,  transformed 
this  (  harac  tei  istit  into  a  virtue.  Know  ing  the  dif  f  ictilti  of 
actiiesing  congressional  consensus  on  contro\ersial  issues 
and  aw  at  e  of  its  tendency  to  defei  to  the  Kxet  iitive  in 
tittles  of  iiiti'i national  crisis,  in  an  act  of  creative  genius, 
(ioiigress  made  inaction  result  in  action.  11  (iongress  does 
nothing  in  the  (>0-day  |)eiiod  to  provide  affirmative 
support  fot  a  I’residetitial  inilitarv  conunittnetU  ciivered 
uiidei  the  lesolntion,  the  armed  forces  must  be 
w  ithdi  awn. 

.Section  .3(( ),  providing  fn  concurrent  resolution  that 
Longress  tan  retjuire  the  President  to  withdraw  armed 
forces  committed  abroatf,  has  never  been  used.  \or  has 
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(A)ngies.s  cvcM  seiioiislv  (onsidert-d  applving  it.  1  lie  deci¬ 
sion  l)\  tlie  L'S  Supreme  (ioiiri  in  198d  in  I\S  c.  ('Jitidha, 
in  effect  outlawing  the  legislative  veto,  made  section  5(c), 
in  the  felicitous  phrase  of  Kllen  (iollier,  "constitutionally 
suspect.'"’  Some  observers  after  CJiadha  called  for  the 
President  ;mcl  (  .ongress  to  c  reate  common  sense  solutions 
themselves.  Left  unanswered  in  these  calls  was  the 
cjuestion,  who.se  common  sense? 

1  he  [tolitical  potential  of  the  concurrent  resolution 
remains  even  if  its  status  as  law  is  cjuestionable.  Such  reso¬ 
lutions  can  have  political  effect  in  ])ressuring  the  Presi¬ 
dent."  Congressional  consensus  is  somewhat  cli!ficult  to 
ignoi  e. 


I)i\(  i(\si(»i  (Hid  l*crsj)(  (  tiws 

Phis  1)1  ief  pet  spec  tive  on  the  War  Powers  Resolution 
and  ati  overview  of  its  actual  use  enables  us  to  examine 
what  conset|uetices  it  has  had.  The  c]uick.  and  common 
atiswei  is  "none."  We  need  to  see  if  anaivsis  leads  to  that 
oi  to  othei  conclusions.  Conflicting  views  in  the  form  of 
ptopositions  set  a  foi  tun  lot  di.scussion  and  anaivsis. 


/.  The  War  I'mccrs  Rrsalulioti  has  worked  el/ectieeh. 

Lite  argument  in  favoi  of  this  proposition  takes  on  a 
minimalist  cast.  Disaster  has  not  destioveci  the  nation. 
Presidents  at  least  go  through  the  motions  of  cooperating 
with  (iongtess.  Presidents  take  heed  of  the  War  Powers 
Resolution  by  erecting  legal  defenses  of  their  acts.  1  hey 
Lisuallv  build  on  the  Commander  in  Chief  clause  in  the 
Constitution.  Piesidenlial  reactions  to  the  resolution  have 
remained  constant  across  all  administrations:  all  seem  to 
genuflect,  at  least  verbally,  in  the  direction  of  the 
resolution  on  occasion. 

An  examination  of  executive-legislative  relations  in 
some  20  incidents  that  might  be  coveted  by  the  War 
Powers  Re.solution  of  fers  evidence  for  a  different  conclu¬ 
sion.  Presidents  have  ignored  consultation  provisions, 
rite  titne  limits  and  procedures  in  section  5  have  seemed 
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irrelevant  to  events.  Reports  ha\e  i)een  plentiful  but  have 
lacked  substance,  precision,  and  legal  eflect.  Whatever 
success  we  ha\e  had  in  solving  problems  relating  to  mili- 
tarv  commitments  abroatl  is  essentiallv  unrelated  to  the 
Wat  I’oweis  Resolution. 

It  is  difficult  to  make  a  stiong  case  for  the  overall, 
svstematic  effectiveness  of  the  resolution.  Michael  (ilen- 
non  argues,  in  fact,  that  the  resolution  has  failed  in  creat¬ 
ing  (ollettive  execntive-legislative  judgment.' 

//.  Thr  llV/r  Pmrers  Ri-soliiliiiii  i\  a  fltrurd  nislr)inieul  but  it 
(dll  III'  iri'iiiinich  clli'dii’c  if  till'  ili'li'cli,  ill  tl.\  /aagaage  tan  he 
mtijietl. 

A  few  amendments  ate  in  order,  some  argue.  Vague¬ 
ness  in  kev  sections  can  be  eliminated.  What  is  consulta¬ 
tion  and  who  is  to  be  consulted?  can  be  specified. 
Conditions  for  reporting  can  be  spelled  out  more  pre¬ 
cisely.  Defining  hostilities  more  clearly  is  possible.  These 
pioposals  are  attractive  fin  they  are  addressed  to  visible 
weaknesses  iti  the  resolution.  Whether  the  desired  clarity 
and  spccificitv  cat\  be  (uliieved  raises  serious  tjueslions. 
Apprehension  is  surely  appropi  i;ite. 

The  maiti  pioblem  is  that  the  esseiue  of  VVar  Powers 
Resolution  weakness  is  elsewhere,  (ilarilying  amendments 
tnight  improve  the  working  of  the  lesolution  slightly,  but 
such  amendments  leave  the  basic  problem  untouched.  An 
altered  resolution  will  add  no  political  incentives  and  the 
cential  problems  are  political.  A  revisetl  resolution  barely 
speaks  to  that  realm.'* 

in.  rile  Way  I’lnreis  lieMihitiiin  has  hem  a  lailure.  It 
sliiiultl  he  iel>ealetl. 

Since  the  War  Powers  Resolution  became  law  every 
President  has  regarded  sections  of  it  as  unconstitutional. 
The  Supreme  (iourt  might  well  agree  concerning  the 
provisitms  of  .section  ,')  for  “required  withdrawal  of  forces 
by  a  concurretit  resolution."  One  .Senator  has  called  the 
resolution  a  “eunuch;"  another  sees  it  as  a  “nullity."  One 
view  still  widelv  held  was  expressed  years  ago  by  Senator 
Barry  (ioldwater  in  the  debates  in  197‘2  on  the  resolution. 
Fewer  share  his  candor  than  his  opinion. 
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Senato)  javUs:  So  realK  \i)u  art*  op()ose(l  to  m\  hill  ht't  ausc 
you  ha\'e  less  faith  in  the  ('.oin^iess  thati  \()ii  ha\e  in  the 
President;  isn't  that  tine- 

Senator  (ioldiealer:  1  o  he  pei  leetiv  honest  with  \()U.  von 
are  riglit.'' 

Others  are  concerned  uith  the  potetiiial  dangers  to  diplo¬ 
macy  frotn  the  time  limits  set  in  section  5. 

Repealing  the  Wat  Powers  Resoltttioti  seetns  very 
attractive  to  sotne.  But  vvliat  will  replace  it?  The  resolit- 
tion  was  passed  itt  an  ellort  to  deal  with  important  prob¬ 
lems  that  still  exist.  Much  serious  discussion  and  debate 
surrounded  its  passage.  Returning  to  a  legal  state  of 
nature  has  rotnantic  hut  little  historical  appeal. 

IV.  The  major  imfrael  of  the  VlV/r  Powers  Resolution  has 
been  to  hi^hli^ht  con^'ressional  weakne.ss. 

Congressional  unwillingness  to  invoke  the  resolittion 
speaks  loudly.  C^ongress  does  have  the  tools  to  prod  the 
Executive  toward  more  effective  cotisultation  and  report¬ 
ing.  The  list  ot  such  tools  is  lamiliar:  Use  hudgetarv 
authority:  Use  bargaining  chips  such  as  support  tor  the 
President’s  other  programs  and  proposals;  Invoke  the 
impeachment  power  it  the  President  will  not  lollow  the 
law.  These  means  have  alwavs  been  available  but  have 
been  rarely  used.  That  is  the  central  fact. 

In  the  case  of  the  War  Powers  Resoltilion,  weak¬ 
nesses  in  congressional  will  to  act  stem  from  attitudes  of 
deference  toward  the  Executive  particidarlv  in  crisis  sit¬ 
uations,  popular  support  ol  the  President,  partisan  con¬ 
siderations,  atid  differing  opinions  within  Ciongress  about 
the  merits  of  each  case. 

Questions  concerning  Presidentitil  commitment  of 
armed  forces  abroad  into  ])o,ssible  hostilities  highlight  an 
alleged  congressional  weakness — the  inability  to  lot  in  a 
clear  consensus  on  controversial  issues — and  discount  a 
genuine  congressional  virtue — its  effectiveness  as  a 
representative  body. 
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V’,  Ihr  IVVo  I’ourrs  Rcsiilulioii  is  iml  iv/v  niijiortinit.  Its 
effectiviniess  or  lark  lliernij  (h  fioids  iillimiilrl'i  ini  jailors  other 
than  the  legislation. 

Perhaps  the  most  appealing  alternative  oi  all  has 
been  articulated  inanv  times.  It  was  restated  by  Repre¬ 
sentative  Lee  H.  Hamilton  in  another  context — '  The  best 
way  to  improve  the  process  is  with  good  people,  not  with 
changed  structures.”'"  1  his  is  a  sentiment  with  broad 
appeal.  How  to  achieve  that  goal  is  not  clear. 

A  specific  version  of  this  .sentimeni  is  that  unless  we 
elect  Presidents  who  beliexe  in  compromise  and  comity, 
we  cannot  do  much  about  the  War  Powers  Resolutitm.  All 
Presidents  believe  in  these  things  in  general.  That  is  not 
the  problem.  In  crisis  situations,  Presidents  do  not  seem 
to  relate  this  general  belief  to  their  specific  behavior. 
Such  Presidential  behavior  reinforces  what  is  bv  now  a 
traditional  adage:  general  propositions  do  not  decide 
concrete  cases. 

Others  relate  War  Powers  Resolution  effectiveness 
with  heightened  and  continuing  congressional  attention 
and  concern  to  questions  of  foreign  poliev;  with  more 
public  attention  to  these  issues;  and  to  stopping  the  flow 
of  congressional  leaks  of  information.  These  issues  are 
neither  new  nor  unstudied.  However  important  such  per¬ 
spectives  and  proposals  may  be.  no  one  knows  how  to 
achieve  them.  The  more  one  ponders  these  problems,  the 
more  one  appreciates  their  depth. 

VI.  The  War  Foxeers  Resolution  has  been  a  jornial  failure 
hut  a  f  unctional  success. 

The  arguments  supporting  the  formal  failure  of  the 
resolution  are  impressive  even  if  thev  are  not  totallv  accu¬ 
rate.  The  argument  for  functional  success  is  more 
complex.  Four  points  stand  out. 

(1)  Whatever  its  manifest  failures,  the  War  Powers 
Resolution  may  have  heightened  Fxecutive  concern  about 
what  Congress  will  say  and  do.  Leroy  N.  Rieselbach 
argues 

The  War  Powers  Resolution  may  he  more  significant  as  a 
prior  deterrent  to  prec  ipitous  or  dubious  armed  interven¬ 
tion.  Never  entirely  certain  that  (.ongiess  will  appiove 
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their  actions.  Fresidents  inav  think  twice  heioie  coinniit- 
ting  troops  ahroacl.  For  example,  there  was  widespread 
speculation  that  the  Ford  adniinisti ation  in  1971  was  con- 
sidei  ing  direc  t  intervention  in  the  Angolan  civil  war.  1  he 
foreign  policy  committees  of  (Congress  ...  hecame 
increasingly  concerned  ...  that  American  money  and 
weapons  might  escalate  into  militarv  support  of  our 
favored  faction.  Such  fortliright  expression  of  concern 
may  well  have  contributed  to  executive  caution.'' 

Some  difficulties  in  proving  the  importance  of  antici¬ 
pated  reactions  were  mentioned  earlier  in  this  essav. 

(2)  The  War  Powers  Resolution  has  drawn  some 
additional  attention  to  the  importance  of  consensus¬ 
building  for  effective  policy.  How  ct  ucial  that  impact  has 
been  remains  undemonstrated.  But  even  the  rationaliza¬ 
tions  from  executive  branch  officials  about  whv  the  reso¬ 
lution  does  not  apply  to  a  specific  situation,  e.g..  the 
Persian  Gull  in  1987,  illustrate  their  concerns  and  fears 
about  legitimacy.  Presidents  want  to  act  correctlv;  thev 
want  to  seem  to  be  acting  legally.  Symbolic  politics  does 
not  lack  consequences. 

(8)  Legal  levers  such  as  the  W'ar  Powers  Resolution 
may  be  helpful  as  part  of  broader  efforts  at  persuasion, 
fhe  re.solution  may  have  some  utilitv  but  only  as  part  of  a 
broader  picture. 

(4)  f  he  functional  effectiveness,  oi  lack  thereof,  of 
the  resolution  may  vary  with  the  characteristics  of  various 
situations.  A  determined  President  backed  bv  popular 
support  typically  prevails  over  a  divided  Ciongress,  re.solu- 
tion  or  not.  fhe  alnurst  unseemly  haste  with  which  some 
Members  of  (Congress  leversed  themselves  to  show  their 
support  of  the  invasion  of  (irenada  in  1988  speaks  to  this 
point,  (iarry  W'ills  makes  a  related  point: 

As  long  as  the  I’resident  has  the  jjeople  behind  him.  he 
can  cater  to  their  vices.  Fhat  is  because  the  svstem  does 
work — it  gives  the  peo|)le  what  they  want.  Fooling  aioiind 
with  the  system  will  not  miK  h  im|)i<)ve  mattei  s.'-’ 

In  contrast,  the  withdrawal  of  troops  from  Lebanon 
in  1988  suggests  that  Presidents  can  sometimes  be 
effectively  pre.ssured. 
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What  is  needed  then  is  more  attention  to  the  condi¬ 
tions  relating  to  effectiveness  of  the  lesohition.  In  this 
regard,  three  characteristics  of  a  coidlict  situation  seem 
useful  to  consider;  (a)  duration;  (h)  scope;  and  (c)  calcula¬ 
tions  of  human  and  financial  costs.  Michael  Ruhner 
argues,  using  similar  categories,  that  in  situations  that  are 
brief  incidents  with  limited  objectives  and  perceived  mod¬ 
est  costs  such  as  Grenada  aiul  Mayafruez.  the  War  Powers 
Resolution  simply  does  not  work."  In  the  first  I6-vear 
history  of  the  resolution,  most  incidents  have  been  of 
brief  duration,  limited  scope  and  minor  costs. 
Quantitatively,  at  least,  the  evidence  suggests  that  the 
resolution  has  not  been  a  functional  success. 

Can  it  be  more  successf  ul  in  situations  with  a  broader 
impact  and  with  potentiallv  higher  costs?  Here,  the  evi¬ 
dence  is  not  as  certain,  but  it  is  surelv  not  encouraging. 
The  functional  success  argument  needs  to  be  examined 
in  a  wide  variety  of  contexts. 

C.oda 

What  was  originallv  intended  was  that  the  War 
Powers  Re.solution  provide  a  judicious  marriage  between 
effectiveness  in  policy  and  cooperation  in  making  it.  The 
substantial  flexibility  that  the  resolution  offered  Presi¬ 
dents  would,  it  was  hoped,  enable  Presidents  to  defend 
the  interests  of  the  United  States  as  necessitv  seemed  to 
demand.  Hardly  anyone  in  Congress  wanted  to  erase 
Presidential  discretion.  The  desiie  was  to  enable  Presi¬ 
dents  to  do  what  needed  to  l)e  done  and  vet  to  place 
effective  bounds  on  their  behavioi . 

If  events  have  suggested  that  the  goal  has  not  been 
reached,  the  resolution  still  remains  as  a  serious  legal 
attempt  to  solve  an  enduring  dilemma.  What  the  experi¬ 
ence  with  the  War  Powers  Resolution  tells  us  most  clearly 
is  that  the  problem  of  military  commitments  abroad, 
especially  in  times  of  crisis,  will  not  be  dealt  with  pri¬ 
marily  as  a  legal  matter. 

Presidents  in  crisis  situations  seem  to  do  what  they 
think  is  best  and  then  search  for  plausible  arguments  in 
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defense  of  their  acts.  The  Wa’'  Powers  Resolution  may 
stimulate  Presidents  and  those  around  them  to  worry  a 
bit  more  about  congres.sional  reactions  to  wliat  they  do — 
and  to  work  harder  to  articulate  a  defense  of  their 
actions.  Perhaps  that  is  the  most  that  can  be  expected. 

Clear  cut,  effective  answers  lemain  few  even  if  pro¬ 
posed  solutions  are  many.  Most  (diet  litnited  prospects 
for  succe.ss.  Debates  over  committing  US  armed  forces 
abroad  expose  profound  difficulties  in  a  democratic 
society.  The  War  Powers  Resolution  is  legislation  with 
laudable  objectives  and  flawed  means.  It  is  a  classic  case 
of  the  human  condition. 
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'  TATIONAL  SECURITY 
AND  THE  UNITED 
STATES  JUDICIARY 


By  C.  HERMAN  PRITCHETT 
University  of  California,  Santa  Barbara 


With  all  its  defects,  delays  and  inconvenience,  men  have  dis¬ 
covered  no  technique  for  long  preserving  free  government  except 
that  the  executive  be  under  the  law  and  that  the  law  be  made  by 
parliamentary  deliberations. 

— Justice  Jackson 


The  Supreme  Court  of  the  United  States,  in  cases 
or  controversies  properly  brought,  is  permitted  or 
required  to  express  its  views  on  the  powers  granted  and 
the  restrictions  imposed  by  the  Constitution  on  the  Presi¬ 
dent  and  Congress  in  the  conduct  of  American  foreign 
relations.  The  lower  Eederal  courts  have  the  same  oppor¬ 
tunity  and  obligation.  The  Constitution  grants  such 
powers  and  allocates  them  among  the  branches  of  the 
government.  The  President  is  Commander  in  Chief  of 
the  armed  forces.  Congress  is  given  the  power  to  declare 
war,  the  Senate  ratifies  treaties  by  a  two-thirds  vote. 

The  courts,  by  contrast,  have  no  special  role  in  for¬ 
eign  affairs — only  their  normal  authority  to  decide  cases 
or  controversies  which  meet  established  standards  of  jus¬ 
ticiability.  However,  this  authority  includes  the  right  to 
interpret  constitutional  powers  and  limitations  and  to 
announce  and  enforce  constitutional  limitations  on  the 
Executive  and  Congress.  By  the  same  token,  judicial  rul¬ 
ings  may  provide  historical  or  theoretical  justifications  for 
actions  by  one  or  the  other  of  the  political  branches,  fhe 
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intetition  is  that  tlie  t  iile  ol  law  is  to  he  applied  e\en  in 
the  dangerous  anti  threatening  fieltl  ol  toieign  relations. 

Tin'  PotilHal  Ojicstidu  Diu  hnii' 

The  Supreme  Court  retogni/eti  earlv  its  limited  role 
in  dealing  with  foreign  polity  issues.  In  Fnst  "-  l'.  Xrilson 
(1829),  the  Ciourt  refusetl  to  rule  on  the  location  of  a 
boundary  line  between  Spain  anti  the  L’nitetl  States  estab¬ 
lished  in  1804,  because  this  was  “more  a  political  than  a 
legal  question,”  and  one  in  which  the  courts  must  accept 
the  decisions  of  the  “political  tlepai  tmenis.” 

1  he  political  question  was  not  limited  to  the  decision 
of  foreign  relations  issues.  In  I.ullin  e.  Borden  (1849),  the 
Court  invoked  it  to  avoid  enforcement  of  the  republican 
guaranty  provision  of  article  IV.  The  Court  in  (loleman  v. 
Miller  (1989)  declined  to  take  responsibility  for  deciding 
what  was  a  “reasonable”  length  of  time  lot  a  proposed  con¬ 
stitutional  amendment  to  remain  before  State  legislatures 
for  ratification.  In  (Udepove  v.  Green  (1947)  the  Court, 
through  Justice  Franklurler,  ruled  that  disputes  over 
apportionment  and  redistricting  State  legislatures  were  to 
be  refereed  by  Congress  and  not  the  courts. 

In  1962,  when  in  Baker  <>.  Garr  a  different  Court 
majority  reversed  CV)/cg;w'c,  justice  Brennan  undertook 
to  clear  up  what  he  felt  was  misunderstanding  of  the 
political  question  doctrine.  “Much  confusion  results  from 
the  capacity  of  the  ‘political  (|ue.stion'  label  to  obscure  the 
need  for  case-by-case  in(|uirv.”  In  jxuticular,  he  found 
that  there  had  been  “sweeping  statements”  in  past  Court 
decisions  “to  the  effect  that  all  (juestions  touching  foreign 
relations  are  political  questions.”'  But,  he  continued,  “it  is 
error  to  suppose  that  every  case  or  controversy  which 
touches  foreign  relations  lies  beyond  judicial  t ogni/ance.” 

The  political  question  rule  must  be  construed  in  sit¬ 
uational  terms.  Some  situations.  Brennan  noted,  do 
require  judicial  abstention  because  they  demand  a  “sin¬ 
gle-voiced  statement  of  the  government  s  views."  He 
provided  examples.  Ordinarily  a  court  will  not  inquire 
whether  a  treaty  has  been  terminated.-  Recognition  of 
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foreign  governments  also  defies  judicial  treatment.  The 
judiciary  follows  the  Executive  as  to  which  nation  has  sov¬ 
ereignty  over  disputed  territory.  *  Recognition  of  bellig¬ 
erency  abroad  is  an  Executive  responsibility.  It  is  the 
executive  branch  that  determines  a  person’s  status  as  rep¬ 
resentative  of  a  f'^reign  government.  *  The  Supreme 
Court  has  refused  to  review  the  determination  of  the 
political  departments  as  to  when  or  whether  a  war  has 
ended.  Presidential  decisions  approving  awards  of  for¬ 
eign  air  routes  by  the  Civil  Aeronautics  Board  are  “of  a 
kind  for  which  the  Judiciary  has  neither  aptitude,  facili¬ 
ties  nor  responsibility,  and  which  have  long  been  held  to 
belong  to  the  domain  of  political  power  not  subject  to 
judicial  intrusion  or  inquiry.”’’ 

The  attributes  of  political  questions.  Justice  Brennan 
concluded  m  Baker  v.  Carr,  “in  various  settings,  diverge, 
combine,  appear,  and  disappear  in  seeming  disorder- 
liness.”  Many  other  analysts  and  scholars  have  under¬ 
taken  to  rationalize  the  political  question  doclrirm 
Herbert  Wechsler  thought  that  judicial  abstention  from 
the  decision  of  constitutional  issues  was  justified  or 
required  only  when  “the  Constitution  has  committed  the 
determination  of  the  issue  to  another  agency  of  govern¬ 
ment  than  the  courts.  ”*’  Alexander  Bickel  traced  the  doc¬ 
trine  to  “the  inner  vulnerability  of  an  institution  which  is 
electorally  irresponsible  and  has  no  earth  to  draw- 
strength  from.  ”'  Louis  Henkin  thought  the  doctrine  was 
simply  “the  ordinary  respect  which  the  courts  show  to  the 
substantive  decisions  of  the  political  branches.”  He  went 
on  to  say, 

1  he  Constitution  has  not  made  the  courts  ombudsmen 
for  all  legislative  inadequacies  in  ail  seasotis.  and  they  can- 
ncjt  supply  an  effective  remedy  for  all  ills.  These  limita¬ 
tions  on  the  judicial  role  do  not  depend  on  some 
extraordinary  dociritie  requiring  the  courts  to  abstain  in 
some  special  package  of  cases. 

The  role  of  the  courts  and  the  institution  of  judicial 
review,  Henkin  suggested,  might  “fare  better  if  we  broke 
open  that  package,  assigned  its  authentic  components 
elsewhere,  and  threw  the  package  away.”** 
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Edward  S.  Corwin  attributed  judicial  abstention 
to  respect  for  the  President  and  a  desire  to  avoid 
embarrassing  clashes  with  executive  authority.  As  he  says. 

While  the  Court  has  sometimes  rebuffed  presidential  pre¬ 
tensions,  it  has  more  often  labored  to  rationalize  them; 
but  most  of  all  it  has  sought  on  one  pretext  or  other  to 
keep  its  sickle  out  of  this  “dread  field." 

Corwin  went  on  to  note  that  the  tactical  situation  makes 
successful  challenge  of  the  President  somewhat  more  dif¬ 
ficult  than  one  against  Congress,  for  “the  Court  can  usu¬ 
ally  assert  itself  successfully  against  Congress  by  merely 
‘disallowing’  its  acts,  whereas  Presidential  exercises  of 
power  will  generally  have  produced  some  change  in  the 
external  world  beyond  ordinary  judicial  competence  to 
efface.  ”9 


President  Versus  (longiess 

The  political  question  doctrine  is  particularly  attrac¬ 
tive  to  Judges  when  it  enables  them  to  avoid  dealing  with 
a  conflict  between  the  President  and  Congress.  The 
Supreme  Court  is  appropriately  reluctant  to  get  involved 
in  the  cross-fire  of  its  coequal  partners.  In  fact,  this  pros¬ 
pect  has  so  disturbed  Jesse  H.  Choper  that  he  would  have 
the  courts  flatly  reject  all  lawsuits  involving  Congressional- 
Executive  confrontation.  His  “separation  proposal”  would 
completely  bar  the  Federal  judiciary  from  deciding  “con¬ 
stitutional  questions  concerning  the  lespective  powers  of 
Congress  and  the  President  vis-a-vis  one  another.”"' 

Choper  argues  that  the  political  branches  have  ade¬ 
quate  powers  to  protect  and  defend  their  positions  in  any 
inter-branch  controversy,  and  that  “the  participation  of 
the  Supreme  Court  is  unneces.sary  to  pttlice  constitutional 
violations  by  one  political  department  against  the 
other.""  Consequently,  he  would  hold  all  such  controver¬ 
sies  to  be  “non-justiciable,  their  final  resolution  to  be 
remitted  to  the  interplay  of  the  national  political 
proce.ss.”'^ 
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Obvioiislv,  the  political  question  cloctrine  does  not  s^o 
this  lar.  Nor  is  it  necessary  to  do  so,  lor  theie  are  olhei 
methods  of  judicial  evasion  available.  At  the  Supreme 
Court  level,  access  can  be  denied  bv  lejection  ot  ler- 
tiorari,  with  no  explanation  whatever.  And,  of  course, 
judicial  access  at  anv  level  requires  the  establishment  of 
standing. 

In  the  Columbia  Lau<  Review,  |onatban  Wagner  at  goes 
the  case  f  or  the  standing  test  as  against  the  mot  e  amor¬ 
phous  political  question  doctrine.*  ’  I  wo  confli(  ting  con¬ 
cerns  must  be  harmonized  when  Members  oi  Congress 
seek  to  take  disputes  with  the  executive  bi  anc  h  to  coui  t. 
On  the  one  hand,  legislators  are  attempting  to  curb 
executive  action  that  argtiablv  exceeds  constitutional  oi 
statutorv  authoritv,  and  encroaches  on  legiskitive  power. 
Suits  may  be  brought  on  issues  that  otherwise  would  be 
itnreviewable  for  lack  of’ any  other  possible  phiintilf . 

On  the  other  hand,  serious  separation-ol-powei  s 
problems  accompany  anv  mediation  by  the  judic  ial  v  of 
disputes  between  coordinate  branches  of  government.  Hv 
reason  of  these  conflicting  interests,  Wagner  believes  that 
the  courts  have  been  unable  to  articulate  a  consistent, 
coherent  standard  by  which  to  determine  when  Membet  s 
of  Congress  should  be  allowed  to  sue.  He  would  ajtplv 
the  well-recognized  standing  tests,  with  the  iec|uitement 
of  injury.  Members  of  C-ongress  coidd  seek  redress  to 
injury  of  their  right  as  legislators  to  vote  on  matters  con¬ 
stitutionally  consigned  to  the  legislative  branch,  and  indi¬ 
vidual  members  coidd  be  allowed  to  sue  to  lediess 
injuries  to  Congre.ss  as  a  whole. 

For  congressional  experience  with  suits  against  the 
executive  branch,  we  turn  first  to  legislative  reaction  to 
the  controversial  Panama  (amal  I  reatv.  President  Cai  tei 
secured  Senate  ratification  for  the  treaty,  which  ptovides 
for  turning  the  Canal  over  to  Panama  bv  the  veai  'itKHI, 
on  1(3  March  1978  by  a  margin  of  one  vote.  l  i\  e  Mem¬ 
bers  of  Congre.ss  an<l  four  states  filed  suit  in  the  original 
jurisdiction  of  the  Supreme  Ciourt,  arguing  that  undei 
article  IV,  section  !3,  the  disposal  of  I’S  propei  tv  requited 
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joint  approval  of  the  two  Houses  ralliei  than  tiealv 
ratifualion  hv  a  two-thirds  vote  of  the  Senate.  The  (ionrt 
rejec  ted  tlie  suit  in  Idttho  v.  Vancf  ( 197S)  without  oi)inion. 

Shortiv  thereafter.  President  (iarter  and  Members  of 
Ciongress  liad  another  confrontation  on  a  treaty  issue.  As 
a  netessarv  step  in  the  extension  of  cliploinatit  recogni¬ 
tion  to  the  People's  Repul)li(  of  (ihina.  the  President  ter¬ 
minated  the  L  S  treatv  with  l  aiwan  under  a  procedure 
antliorized  by  tlie  treatv.  Senator  Bair\  (ioldwater  and 
other  Senators  and  Representatives  sued  in  tlie  Federal 
district  court  of  the  District  of  ('.ohimbia  to  rescind  the 
action,  alleging  that  since  the  1954  pact  with  Taiwan  had 
been  ratified  bv  the  Senate,  the  President  could  not  ter¬ 
minate  it  without  Senate  approxal,  or  possiblv  the 
approval  of  both  Houses. 

Judge  (iasch  in  the  district  court  initiallv  held  that 
(’loldwater  lacked  standing,  but  after  an  unofficial  sense- 
of-the-Senate  vote  had  supported  (ioldwater  s  claim,  he 
leconsidered  and  ruled  that  (Congress  had  an  “implied  " 
role  in  treaty  termination.  Presidential  termination  of 
treaties  without  Senate  or  congressional  concurrence,  he 
asserted,  would  violate  the  President's  constitutional  obli¬ 
gation  to  take  care  that  the  laws  be  faithltillv  executed.’* 

t  he  court  of  appeals  granted  Cioldwater  standing 
but  leversed  tiie  district  court  as  to  the  Senate's  role  in 
ainogation.  A  bacllv  divided  Supreme  (ourt  vacated  the 
appellate  judgment  and  directc'd  the  district  court  to  dis¬ 
miss  the  complaint.  Rehncjuist,  lor  four  justices,  invoked 
the  political  question  doctrine.  Justice  Powell  concurred 
in  the  residt  for  a  fifth  vote,  but  on  ripeness  grounds;  he 
believed  that  the  political  blanches  had  not  reached  a 
"constitutional  impas.se.'  *  ’ 

In  Hohztnan  v.  S<  ( I97!l),  Ciongi  esswoman 

Holizman  and  other  Memhers  of  (amgress  brought  an 
action  asking  that  the  bombing  ol  (.ambodia  be  enjoined, 
contending  that  bv  ordering  the  bombing  Piesidetit 
Nixon  had  impaired  the  right  ol  (iongress  to  dec  lare  wai  . 
The  court  ol  ajipeals  rejected  the  suit  on  standing 
grounds; 
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She  has  not  been  denied  an\  right  to  \  ()te  on  (Cambodia 
1)\  anv  action  ol  the  deiendanis.  She  lias  fuliv  p<n  lii  ipaied 

in  the  (ioiigressional  debates _  1  he  but  dial  her  \<)te 

was  inefieeti\e  was  due  to  the  eontrarv  votes  ot  her 
colleagues  and  tint  the  deiendanis  herein."’ 

Ill  the'  tneaiuimc,  (iongrt'ss  had  mideiciit  Holtzniair.s 
suit  bv  authorizing  a  4.o-dav  extension  ol  die  hoinbing.  In 
neither  (iold-walry  nor  Hnltiiiuni  was  the  President  acting 
against  the  express  wishes  ot  (iongrt'ss. 

In  1982,  30  ineinhers  of  llie  House  of  Representa¬ 
tives  challenged  the  k'galitv  of  the  United  States  jrresence 
in  and  militarv  assistance  to  Kl  Salvador.  I  he\  contended 
that  US  military  officials  had  been  introduced  in  situa¬ 
tions  where  militarv  action  was  clearlv  iiulicaled.  in  viola¬ 
tion  of  the  War  Powers  Resolution.  Khe  distric  t  court 
held  this  to  be  a  nonjusticiable  politiral  action,  pleading 
that  a  district  judge  lacked  the  resources  or  the  expertise 
to  pass  on  such  claims.  The  court  of  appeals  likew  ise 
rejected  the  suit,  but  Judge  Robeit  Bork  preiened  to 
base  the  decision  on  the  issue  of  congressional  standing, 
which  he  undertook  to  clarifv,  Onlv  "a  nullifit ation  or 
diminution  of  a  congressman's  vote,  "  he  ruled,  could  con¬ 
stitute  re(|uisile  in jurv-in-fact  to  justily  standing  to  sue. 
The  .Supreme  Uaiurt  declined  review.'' 

In  S(tiu hcz-Espntosd  Rra^dii.  12  Members  of  Uoii- 
gress.  along  with  certain  US  citizens  and  residenls  ol  Nic¬ 
aragua,  contended  that  Uongress  had  been  depriveil  of 
its  right  to  partic  ijjate  in  the  decision  to  dei  hire  w.ii  on 
Nicaragua,  and  that  the  Boland  amendment  prohibiting 
support  of  the  conti  as  had  been  violated.  I  lie  disti  ii  t 
court  dismissed  all  the  Federal  claims  as  raising  nonjusti¬ 
ciable  jiolitical  c|ue.stion.s.  The  court  ol  apjieals  agreed, 
adding  that  the  Boland  amendment  had  been  included  in 
an  a|)propriation  ac  t  that  had  expired  on  30  September 
1983,  and  c()nsec|ueiitlv  the  issue  was  moot."^ 

C.iii/nndiitln  in  (.Idi  j  anil  tin-  W  iir  i  > 

I  he  grant  to  the  President  of  jiower  .is  Uommancler 
in  U.hief,  wrote  .Alexander  Hamilton  in  No.  7  1  oi 
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Federalist,  required  little  explanation.  It  would  amount,  he 
said  in  No.  (i9,  “to  nothing  more  than  the  supreme  com¬ 
mand  and  direction  of  the  military  and  naval  forces,  as 
the  first  general  and  admiral  of  the  Confederacy,”  while 
the  more  significant  powers  of  declaring  war  and  of  rais¬ 
ing  and  regulating  fleets  and  armies  were  exercised  by 
Cjongress. 

Actually,  the  President’s  power  as  Commander  in 
Cihief  has  been  transformed  from  simple  military  com¬ 
mand  into  a  vast  reservoir  of  indeterminate  powers  in 
time  of  war  or  emergency,  which  the  judiciary  is  reluctant 
to  examine  or  control.  As  Louis  Fisher  says,  “Conflicts 
between  C]ongress  and  the  President  over  the  war  power 
are  generally  examined  by  the  judiciary  at  a  safe  distance; 
it  is  intensely  interested,  but  in  no  mood  to  intervene.”'^ 
Summing  up  his  study.  The  Supreme  Court  and  the  Com¬ 
mander  in  Chief,  Clinton  Rossiter  concluded  that  the  Court 
had  been  a.sked  to  examine  only 

a  tiny  fraction  of  (the  President’s]  significant  deeds  and 
decisions  as  commander  in  chief,  for  most  of  them  were 
by  nature  challengeable  in  no  court  but  that  of  impeach¬ 
ment..,.  The  contours  of  the  presidential  war  powers 
have  therefore  been  presidentially,  not  judicially,  shaped; 
their  exercise  is  for  Congress  and  the  people,  not  the 
Court,  to  oversee.-'* 

(Congress  has  in  fact  often  sought  to  parlay  its  control 
ovet  funds  and  its  war  declaration  power  into  some  meas¬ 
ure  (tf  control  over  Executive  military  activities.  A  prime 
example  is  found  in  the  troubled  relations  between  Con¬ 
gress  and  tw'o  Presidents  over  the  undeclared  war  in  Viet¬ 
nam.  Initially,  Catngress  supplied  support  for  the 
hostilities  by  adopting,  at  Pie.sident  Johnson’s  insistence, 
the  Gulf  of  I'onkin  Resolution.  Subsequently,  Assistant 
Sec  retary  of  State  Katzenbach  told  the  Senate  Foreign 
Relations  (.ommittee  that  the  resolution  gave  the  Presi¬ 
dent  as  much  authority  as  a  declaration  of  w'ar.  He 
alarmed  tiie  Senators  by  referring  to  declarations  of  war 
as  “outmoded,”  and  contended  that  a  declaration  would 
not  “correctly  reflect  the  very  limited  objectives  of  the 
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United  States  with  respect  to  V'ietnam.''-'  Efforts  bv 
members  and  committees  of  (Congress  to  recapture  some 
control  of  the  war-making  power  resulted  in  such  meas¬ 
ures  as  banning  the  use  of  funds,  repealing  the  I'onkin 
Resolution,  and  ordering  the  bombing  of  Cambodia 
stopped. 

While  (Congress  did  not,  “the  people”  (to  quote  Rossi- 
ter)  did  go  to  court  to  challenge  the  validity  of  the  con- 
gressionally  undeclared  war  in  Vietnam.  Though  all  these 
ef  forts  were  unsuccessf  ul,  four  justices  of  the  Supreme 
Court  would  in  one  case  or  another  have  granted  review. 
In  Massachusetts  v.  Laird  (1970),  the  Massachusetts  legisla¬ 
ture  had  passed  a  law  authorizing  the  State's  servicemen 
to  refuse  to  take  part  in  armed  hostilities  in  the  absence 
of  a  declai  ation  of  war  by  Congress.  The  attorney  general 
(jf  the  State  was  directed  to  seek  an  injunction  forbidding 
the  Secretary  of  Defense  to  send  any  citizen  of  the  State 
to  V'ietnam  unless  Congress  had  declared  war.  The 
Supreme  Court  denied  the  State's  motion  to  file  the  suit. 

A  suit  to  enjoin  the  spending  of  funds  on  American 
military  operations  in  Vietnam,  Sanwjfv.  Shultz  (1972), 
was  rejected  as  presenting  a  political  question,  but  Doug¬ 
las  and  Brennan  thought  it  was  a  spending  issue  that 
might  be  litigable  under  the  doctrine  oi  Flast  r.  (inhcn 
(1968).  In  Katz  r.  Wyler  (1967)  and  Mitchell  v.  United  States 
(1967),  the  C!ourt  unanimously  rejected  claims  that  the 
Vietnam  operations  amounted  to  a  wat  of  aggt  ession  out¬ 
lawed  by  the  Treaty  of  London. 


The  War  Towers  Resolution 

(Congressional  frustration  over  inabilitv  to  effect  con¬ 
trol  over  the  Vietnam  hostilities  eventually  motivated 
adoption  of  the  War  Powers  Resolution,  enacted  in  1978 
over  President  Nixon's  veto.  While  President  Nixon  con¬ 
demned  the  resolution  as  unconstitutional  and  a  dan¬ 
gerous  restriction  on  the  power  of  the  Commander  in 
Chief  to  meet  emergencies,  some  Members  of  (Congress 
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voted  against  it  on  the  opposite  ground  that,  in  fact,  it 
recognized  the  President’s  right  to  start  a  war. 

The  War  Powers  Resolution  has  been  controversial 
and  generally  ineffective.  As  the  situation  in  Vietnam  was 
collapsing  in  April  1975,  President  Ford  felt  obliged 
under  the  act  to  ask  Congress  for  authority  to  use  troops 
to  evacuate  American  citizens  and  dependents  from 
Saigon.  However,  the  situation  deteriorated  so  rapidly 
that  the  legislation  was  not  needed  and  was  not  adopted. 
When  the  American  merchant  vessel  Mayaguez  was  seized 
by  Cambodian  naval  forces  in  May  1975,  President  Ford 
notified  congressional  leaders  only  after  military  action 
had  been  taken. 

Similarly,  when  President  Reagan  sent  Marines  into 
Lebanon  in  the  fall  of  1982,  he  reported  the  action  to 
Congress  as  a  matter  of  information,  not  in  compliance 
with  the  resolution.  Though  10  Marines  died  in  a  20-day 
period  under  continuing  hostile  fire,  the  Reagan  admin¬ 
istration  contended  that  the  “hostilities”  test  had  not  been 
met. 

President  Reagan  gave  leaders  of  Congress  notice  of 
the  1986  raid  on  Libya  three  hours  before  the  boiubing 
started.  Five  days  after  US  forces  landed  in  Grenada  in 
1983,  the  Senate  voted  64  to  20  to  declare  that  the  resolu¬ 
tion  applied.  The  House  likewise  voted  403  to  23  that  the 
act  applied  and  the  troops  must  be  withdrawn  within  60 
days  unless  an  extension  was  granted.  The  same  week 
Reagan  announced  that  withdrawal  had  begun. 

After  the  Reagan  administration  began  extensive 
naval  military  involvement  in  the  Persian  Ciulf  to  guaran¬ 
tee  the  safety  of  oil  transport,  1 14  members  of  Congress 
filed  a  lawsuit  asking  the  Federal  district  court  in  Wash¬ 
ington  to  direct  the  President  to  comply  with  the  report¬ 
ing  requirements  of  the  act.  Secretary  of  State  Shultz 
responded  that  the  United  States  had  no  intention  of  get¬ 
ting  into  a  shooting  war  in  the  Gulf,  and  did  not  intend  to 
invoke  the  War  Powers  Resolution. 

Fourteen  years  after  its  adoption,  no  President  has 
recognized  the  constitutionality  of  the  War  Powers 
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Resolution.  Controversy  over  the  legitimacy  and  the 
application  of  the  Resolution  in  the  Persian  Gulf  situation 
continues.  Congress  has  been  reluctant  even  to  consider 
its  only  ef  fective  means  of  enforcement,  the  cutting  off  of 
funds. 

The  resolution  authorizes  Congress  to  override  Pres¬ 
idential  commitment  of  troops  abroad  by  concurrent  res¬ 
olution,  or  “legislative  veto.”  I  he  legislative  veto  is  a 
common  congre.s.sional  device  for  retaining  some  meas¬ 
ure  of  legislative  control  over  powers  delegated  to  execu¬ 
tive  agencies,  by  autlioiizing  one  or  both  Houses  of 
Congress  by  simple  majority  to  veto  specific  administra¬ 
tive  actions.  While  the  Supreme  Court  has  had  no  occa¬ 
sion  to  pass  on  this  or  any  other  feature  of  the  War 
Powers  Resolution,  it  did  rule,  in  Immigration  and  Natural¬ 
ization  Sennce  v.  Chadha  (1983),  that  a  concurrent  resolu¬ 
tion,  like  other  legislation,  must  be  submitted  to  the 
President  for  approval  or  disapproval,  with  a  two-thirds 
vote  of  each  House  required  to  override  a  Presidential 
veto. 

It  is  by  no  means  clear,  however,  that  Chadha  invali¬ 
dates  the  concurrent  resolution  provision  in  the  War 
Powers  Resolution,  for  in  this  statute  there  has  been  no 
legislative  delegation  of  power  to  the  txecutive.  In  fact, 
the  situation  is  reversed,  for  Congress  has  the  constitu¬ 
tional  power  to  declare  war,  and  the  concurrent  resolu¬ 
tion  is  intended  to  override  unauthorized  Presidential  use 
of  military  force.  In  view  of  judicial  reluctance  to  be 
drawn  into  litigation  of  such  issues,  however,  the  legit¬ 
imacy  of  the  concurrent  resolution  is  unlikely  to  be 
tested.  As  a  practical  matter,  any  President  confronted 
with  a  concurrent  resolution  ordering  him  to  bring 
troops  home  from  a  foreign  venture  would  be  unlikely  to 
rely  on  Chadha. 

The  President  as  "Sole  Organ" 

Thus  far,  we  have  seen  how  generallv  successful  the 
Supreme  Court  and  lower  courts  have  been  in  avoiding 
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the  arbitration  of  direct  Executive-legislative  foreign  pol¬ 
icy  disagreements,  or  the  setting  of  limits  on  Executive  or 
legislative  powers  in  this  area.--  However,  it  is  always  pos¬ 
sible  for  substantial  foreign  policy  constitutional  issues  to 
be  raised  in  private  litigation  or  by  law  enforcement 
proceedings  which  can  elicit  relevant  rulings  from  the 
Court. 

One  of  the  most  important  judicial  pronouncements 
concerning  the  President’s  powers  in  the  field  of  foreign 
relations  was  delivered  in  United  States  v.  Curtiss-W right 
Export  Carp.  (1936).  An  American  company  had  been 
charged  with  selling  arms  and  munitions  to  a  foreign 
country  in  violation  of  a  Presidential  embargo  proclama¬ 
tion  issued  under  general  congressional  authorization. 
The  issue  raised  was  whether  the  authorization  amounted 
to  an  unconstitutional  delegation  of  legislative  power  to 
the  President.  The  Court  had  recently  held  congressional 
delegations  to  the  President  in  domestic  affairs  to  be 
unconstitutional.-’*  But  the  Court  in  Curtiss-W  right 
approved  the  delegation  as  justified  by  the  special  role  of 
the  President  in  the  conduct  of  foreign  affairs.  In  a  preg¬ 
nant  phrase.  Justice  Sutherland  depicted  the  President  as 
“the  sole  organ  of  the  federal  government  in  the  field  of 
international  relations." 

During  the  Iran-contra  affair  and  before  the  special 
congressioital  committees,  supporters  of  the  diversion  of 
funds  to  the  contras  argued  that  this  pronouncement 
gave  the  President  “sole"  power  to  authorize  aid  to  the 
contras,  and  rendered  unconstitutional  the  Boland 
amendment  forbidding  such  aid.-'  Widely  varying  opin¬ 
ions  have  been  expressed  on  this  issue,  but  it  seems  prob¬ 
able  that  no  judicial  ruling  will  be  secured  unless  and 
until  the  independent  counsel  investigating  the  Iran-con¬ 
tra  affair  brings  a  proceeding  of  some  kind  against 
National  Security  (a)uncil  officials  or  others  for  violation 
of  the  Boland  provisions. 

In  that  event,  Cnrtiss-Wright  would  be  a  verv  weak 
reed  on  which  to  lean.  The  Supreme  C-ourt  has  never 
overturned  an  act  of  Congress  as  an  unconstitutional 
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interference  with  the  President’s  foreign  relations  role, 
while  it  has  invalidated  action  taken  under  Executive 
authority  which  violated  a  congressional  statute.-’ 
Sutherland’s  phrase,  “sole  organ,”  is  in  fact  dictum,-'’  and 
Curtiss-W right  says  nothing  about  who  is  to  make  foreign 
policy,  as  opposed  to  who  is  to  execute  it.  The  Court  has 
repeatedly  recognized  the  power  of  Congress  to  regulate 
at  least  some  areas  of  foreign  affairs,  and  article  I  specifi¬ 
cally  grants  Congress  power  to  “regulate  commerce  with 
foreign  nations.”  In  Perez  v.  Brownell,  (1958)  the  Court, 
upholding  a  statute  on  loss  of  citizenship,  said,  “Although 
there  is  in  the  Constitution  no  specific  grant  to  Congress 
of  power  to  enact  legislation  for  the  effective  regulation 
of  foreign  affairs,  there  can  be  no  doubt  of  the  existence 
of  this  power  in  the  lawmaking  organ  of  the  Nation.”-’ 
The  Presidential  “sole  organ”  theory,  moreover, 
must  deal  with  the  holdings  in  the  Steel  Seizure  Case,-^  aris¬ 
ing  out  of  President  Truman’s  Executive  order  seizing 
the  nation’s  steel  mills  in  1952  to  safeguard  continued 
delivery  of  munitions  to  American  troops  in  Korea.  Jus¬ 
tice  Black  in  his  opinion  for  the  Court  brusquely  rejected 
the  notion  that  the  President’s  action,  unauthorized  bv 
statute,  might  be  sustained  “as  an  exercise  of  the  Presi¬ 
dent’s  military  power  as  Commander  in  Chief  of  the 
Armed  Forces.”  He  continued,  “The  Founders  of  this 
Nation  entrusted  the  lawmaking  power  to  the  Congress 
alone  in  both  good  and  bad  times.” 

Many  commentators  have  found  this  analysis  rather 
primitive.  But  Justice  Jackson's  much  more  sophisticated 
and  highly  praised  concurring  opinion  in  Youngstoien  is 
no  more  supportive  of  the  Presidential  position.  Jackson 
wrote. 

Presidential  powers  are  not  fixed  but  fluctuate,  depend¬ 
ing  upon  their  disjunction  or  conjunction  with  those  of 
Congress _ When  the  President  takes  measures  incom¬ 

patible  with  the  expressed  or  implied  will  of  C^ongress,  his 
power  is  at  its  lowest  ebb.  for  then  he  can  rely  only  upon 
his  own  constitutional  powers  minus  any  constitutional 
powers  of  Congress  over  the  matter. . . .  Presidential  claim 
to  a  power  at  once  so  conclusive  and  preclusive  must  be 
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sc nitiiii/ed  with  caution,  tor  what  is  at  stake  is  tlie  ec^iiilib- 
riiiiii  c'staftlishetl  bv  our  coiistitutionai  system. 

I  here  ntav  he  problems  of  statutory  interpretation 
with  the  Boland  ametidmeiU,  such  as  whether  the  lan¬ 
guage  applied  to  the  National  Security  Council  staff,  but 
that  it  was  a  constitutional  exercise  of  congressional 
povyet  seems  clear. 


Summan 

Judicial  review  (or  its  denial)  has  unquestionably 
tended  to  support  the  Executive  role  in  the  field  of  for¬ 
eign  af  fairs  at  the  expense  of  congressional  power.  The 
C in ti.s.s-W right  dictum  has  been  widely  alleged  to  establish 
the  President  as  the  “sole  organ”  in  foreign  policy.  The 
spending  power  of  Congress  has  a  firm  constitutional 
foundatictn,  yet  the  Boland  amendment  has  been  alleged 
to  interfere  with  the  President  s  sole  power  to  conduct 
foreign  relations  and  to  constitute  “micromanagement” 
of  foreign  policy. 

Congress  attempted  to  recapture  its  power  to  declare 
war  by  adopting  the  War  Powers  Resolution,  but  no  Pres¬ 
ident  has  recognized  it  or  complied  with  it.  Moreover, 
ef  fectiveness  of  the  statutory  plan  may  be  limited  by  the 
Supreme  Court’s  invalidation  of  the  legislative  veto,  while 
ef  f  orts  bv  individual  members  of  C'.ongress  to  secure  judi¬ 
cial  enforcement  of  the  resolution’s  requirements  have 
been  unif  ormly  rejected  for  lack  of  standing. 

Ciongressional  declarations  of  war  are  out  of  fashion. 
I  he  nation’s  nuclear  tlefense  policy  to  “launch  on  warn¬ 
ing”  obviously  precludes  any  opportunity  for  a  declara¬ 
tion  of  wai  by  Congress,  and  a  challeitge  to  the  policy  in 
Federal  court  has  been  dismissed  on  political  question 
grounds,  fhe  Senate  retains  its  power  to  ratify  treaties, 
bta  the  Reagan  administration’s  effort  to  reinterpret  the 
1972  Anti-Ballistic  Missile  Treaty  to  permit  testing  in  the 
atmosphere  was  resisted  in  the  Senate  not  by  judicial 
action  but  by  Senator  Nunn’s  old-fashioned  power  play. 
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2h.  I  hf  pluiise,  -sole  oi  fran,”  was  used  bv  |<din  Marshall  when  he 
uas  a  member  o(  Clotigress.  in  defense  ot  President  John  Adams  who. 
imismmi  to  a  treats ,  had  turned  over  to  Britain  an  individual  wanted 
lot  imirdei . 

2/.  W  hde  the  provisi<»n  sustained  in  Pi-rez  was  overruled  in 
Afros  im  V.  Rusk  ( I‘»b7).  the  passage  quotetl  svas  not  challenged. 

2.S,  \  oimgsiown  .Sheet  X:  fube  Co.  v.  Sasvver  (1952). 


C^ONSTI  I  U TIONALITY 
OF  STRATEGIC 
PLANNING 

by  geor(;e  h.  quester 

University  of  Maryland 

Neither  foreign  polk't  nor  mililan  operations  can  be  commanded 
by  535  members  o/  C.ongress. 

—Gerald  Ford 

The  American  pateern  of  planning,  or  lack  of  plan- 
ning,  for  the  possibility  of  war  has  to  be  related  to  two 
major  background  factors:  the  external  situation  the  coun¬ 
try  has  faced  and  the  domestic  constitutional  and  political 
practices  we  have  developed.  Has  our  historical  success  at 
home  translated  into  any  preparation  for  heading  off  dis¬ 
asters  abroad — the  very  worst  disaster  being  a  military 
defeat  and  conquest  by  a  foreign  power?  Students  of  real- 
politik  would  be  quick  to  remind  us  that  nothing  has 
posed  so  final  a  threat  to  other  constitutions  and  liberties 
and  independent  political  arrangements  abroad  as  the 
occupation  by  a  foreign  armed  force. 

Americans,  as  they  look  back  on  the  workings  of  the 
Constitution,  also  look  back  fondly  on  the  opportunities 
for  isolation.  The  width  of  the  Atlantic  Ocean  offered  us 
a  natural  exemption  from  preparations  for  war.  One  of 
the  questions  we  have  to  consider  is  whether  this  nostalgic 
memory  of  a  geograpically  provided  solution  to  the  stra¬ 
tegic-planning  problem  is  not  misleading.  We  remember 
the  phrase  from  (ieorge  Washington’s  farewell  address 
where  he  warned  against  “permanent  alliances,"  but  we 
often  do  not  consider  the  context  and  the  complications 
of  this  phra.se.' 
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We  less  remember  that  we  entered  another  war  with 
Britain  within  a  quarter  century,  and  had  to  tip-toe 
throughout  relations  with  the  French  and  the  British. 
The  European  powers  were  at  war  most  of  the  time,  and 
were  interfering  with  American  commerce  on  the  high 
seas.  Could  the.se  really  have  been  years  in  which  no  one 
in  the  US  Government  was  considering  how  wars  would 
be  fought,  or  alliances  handled,  if  we  were  to  be  pulled 
into  them?- 

Let’s  consider  what  people  had  to  be  thinking  as  they 
celebrated  not  the  first  two  centuries  of  their  US  Consti¬ 
tution,  but  simply  the  first  two  or  three  decades.  If,  in 
later  years,  the  United  States  regarded  itself  as  bound  by 
the  Constitution  and  tradition  to  stay  away  from  any 
advance  preparations  for  wars,  what  time  period  would 
one  choose  for  the  foundation  of  such  traditions? 

Just  as  there  had  to  be  some  advance  thinking 
(strategic-planning)  in  the  US  Government  before  the  US 
declaration  of  war  against  Britain  in  1812,  and  in  the 
undeclared  naval  war  with  France  from  1798  to  1800,  so 
there  had  to  be  some  such  planning  before  the  Mexican 
War.  And  so  again  before  the  declaration  of  war  on  Spain 
in  1898.  One  of  our  tasks  will  be  to  compare  the  sub¬ 
stance  and  styles  of  these  earlier  episodes  of  war  plan¬ 
ning,  for  what  they  show  us  about  our  traditions  in 
political  practice,  and  for  the  accumulated  influence  this 
has  brought  to  the  twentieth  century. 

Woodrow  Wilson  is  reported  to  have  tried  to  prevent 
the  Army  War  C'ollege,  housed  at  today's  Fort  McNair, 
from  developing  contingency  war  plans  while  the  United 
States  was  still  neutral  during  World  War  I.'  What  had 
there  been  about  the  total  of  American  history  to  that 
point,  and  the  total  of  the  American  constitutional  tradi¬ 
tion,  that  led  President  Wilson  to  issue  his  order  that  such 
war  planning  be  stopped? 

The  First  Three  Derudes 

As  we  look  back  on  the  impact  of  our  constitutional 
tradition  after  two  centuries,  we  mav  succumb  to  a 
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teiideiH  \  to  see  it  as  all  of  one  piece.  ^  et,  it  might  be  pro¬ 
posed  here  that  we  have  rather  gone  through  several  dis¬ 
crete  bursts  ol  experience,  eac  h  in  light  of  what  had  gone 
on  before. 

What  was  the  world  outlook  of  colonial  Americans 
when  they  were  still  undei  British  rule?  Ciould  they  have 
been  included  toward  an  isolationist  or  a  very  high- 
minded  outlook  on  foreign  policy,  when  they  were  still 
constantly  threatened  Ov  French  and  Spanish  ccjlonial 
outposts,  and  continuously  shaken  about  by  the  wars  of 
Europe?  Americans  got  away  with  a  greai  deal  of  self- 
government  and  individual  freedom  in  those  years,  with 
primacy  attached  to  individual  lihertv  and  to  the  rights  of 
local  government.  Our  attitudes  surelv  stem  out  of  that 
peiiod,  explaining  the  restrictions  placed  on  central  gov¬ 
ernment  in  the  Articles  of  (]on federation,  and  later  in  the 
US  Constitution.  Yet  these  were  akso  years  in  which  the 
protective  services  of  the  British  Navy  and  Army  were 
often  most  welcome,  and  when  all  the  colonies  saw  a  need 
to  maintain  local  militias,  typically  based  on  compulsory 
rather  than  voluntary  service.' 

The  years  immediately  after  the  American  Revolu¬ 
tion  reflect  the  juxtaposition  of  the  demands  of  individ¬ 
ual  freedom  with  the  demands  of  national  sovereignty. 
The  US  (Constitution’s  provisions  on  war  planning  and 
war  waging  ultimately  are  the  product  of  this  dialectic. 

The  United  States  in  1787  was.  alter  all.  only  some 
four  years  free  of  the  Revolutionary  War.  Passionate 
opponents  of  the  possible  tyranny  of  a  central  govern¬ 
ment  had  imposed  all  the  limits  of  the  Articles  of  Con¬ 
federation,  but  the  realities  of  international  relations 
quickly  played  an  important  role  in  leading  the  delegates 
in  Philadelphia  to  move  away  from  the  Articles.  As  a  most 
.serious  illustration  of  this,  the  individual  States  had  uti¬ 
lized  their  freedom  under  the  Articles  to  fail  to  fulfill  the 
obligations  the  United  States  had  assumed  in  the  peace 
treaty  with  Britain,  most  importantly  on  compensation 
for  property  seized  from  1  orv  loyalists  to  the  crown,  fhe 
British,  wise  in  the  wavs  of  the  world,  followed  the  simple 
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maxim  ot  “Doii'l  get  mad,  get  even,"  holding  on  to 
Irontiei  posts  in  tlie  Nortlnvest  leiritoix  (sometliing 
London  was  not  unhappy  to  find  an  ext  tise  to  do,  since 
siuh  gariisons,  in  collaboration  with  the  Indian  tiihes. 
might  \et  keep  the  lands  west  ol  the  Appalachians  Irom 
coming  under  a  true  and  permanent  L  .S  socereignlv).  ’ 

The  deliberations  of  1787  amonnied  to  a  net  essarv 
compromise  between  the  desires  Americans  fell  for  the 
leleniion  of  domestic  liberties,  and  their  awareness  of  the 
ditficnlties  of  the  international  militarv  aiena.  1  he 
L  nited  States  was  indeed  to  be  bmclcned  b\  snt  h  con- 
ceiiis  about  international  threats  at  least  nniil  I  SI,').  Ih^ 
\V<ii  of  1812  was  seen  bv  manv  as  “the  second  war  of 
.\mei  ican  independence.”'' 

1814  is  the  only  time  in  historc  when  out  gocein- 
meni  under  the  US  (a)nstitution  had  to  flee  fiom  its  base 
in  face  ot  a  foreign  enemy.  One  could  haicllv.  therefore, 
imagine  someone  claiming  in  18 lb  that  the  Irdflititnn  of 
the  US  Uonstitution  made  it  wrong  and  immoial  foi  an\- 
one  in  Washington  to  be  thinking  about  future  w.ns.  to 
be  mapping  out  contingency  plans  or  to  be  consiclet  ing 
which  side  might  be  best  to  join,  in  tei  ins  of  .\merican 
interests. 

We  t  emembei  the  L'nited  Slates  dec  lai  ing  war  on 
Biitain  in  1812  mainlv  over  i.ssues  iinobing  the  high  seas, 
i.e..  the  impressment  of  American  sailois  into  the  Bi  iiish 
Na\ V.  and  the  interference  with  .Ameiican  commeice. 
Mote  than  a  century  later,  this  might  have-  come  to  seem 
like  a  relatively  peripheral  set  of  issues.  ,is  the  United 
Stales  did  not  stand  up  for  such  a  t  ight  (to  extend  mai  i- 
time  commerce  everywhere)  in  the  lO.SOs  when  it  passed 
the  Neutialitv  Acts  to  keep  .American  mete  haul  shipping 
out  of  wat  /ones  in  the  future. 

\  et  the  United  States,  in  the  lii  st  few  dec  ades  of  its 
independence,  niay  have  had  need  of  the  high  se.is  even 
more  than  it  would  in  the  198(),s.  Much  of  its  inieinal 
trade  had  to  be  carried  by  coastal  Hading  vessels,  ships 
which  were  being  slopped  and  seaiched  l)\  the  Biitish 
Navv.  .After  the  cutting  off  of  iiade  with  ilie  Biitish 
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inotlu'i  t  \  in  i!u-  ac  liit-vcim  iu  I'i  iiult-pcndtnu e. 

Anu  i  iiaiis  had  llicixallfi  <li‘|K-iid(.'d  on  liuildin^  cdtct ti\c 
li.idin'4  lmka,t;vs  wiih  odui  paiimas.  on  ihf  conlincnt  ot 
lairopo.  and  in  tlu-  l  ar  Kasl. 

11k-  natnii-  oi  tlu-  t-sseiiiial  American  interests  that 
I’lesidonis  \\  asliiin^ion,  Adams.  |etterson  and  Madison 
liad  to  seek  lo  delend,  itrod’ieed  some  complicated,  and 
not  \c  i\  siKcesslnl,  strate;.>i<  |)lanning.  lo  force  the  Brit- 
isli  \a\\  lo  1 1  ase  lO  haiass  American  shipping  would  not 
Ih  an  (  as\  lask.  gi\en  the  preponderance  ol  British  sea- 
power  alK  1  l  iatalgai .  One  level  lor  ateomplishing  this 
might  he  ai  hand  in  .i  land  force  movement  into  (lanada. 
a  mo\e  \\  hi<  ii  (given  llif  small  si/e  ol  tlie  British  garrison 
north  ol  the  (.real  f..ikes)  might  well  have  seemed  teasi- 
i)lc .  ^  <  I  I  Ins  w.r.  the-  application  ol  ottensive  miliiarv  vehi- 
(  les  loi  wh.ti  was  lo  he  regarded  as  a  defensive  goal, 
talc  lung  m.iiiv  Americans  alreadv  in  a  bothersome 
conir.id:  non. 

l  or  some,  ihe  wav  oni  ol  suc  h  contt  adit  lion  was  to 
refuse  lo  tommil  State-  nilitia  forces  lo  anv  active  opera¬ 
tions  at  I  t  ss  lilt-  j)i  e-exist ing  national  houndai  ies. 
Anotlu-r  '..a  out  of  the  contradiction  was  more  poptilai 
in  tlu-  ic-i  I  ii.ii  ic-s  west  of  the  .-\ppalac hians.  the  territories 
still  s(i  muth  boiheied  hv  the  Indian  raids  encouraged 
and  suppdi  u-d  bv  the-  ffi  ilish;  this  was  to  convince  one's 
st-ll  I  ha:  ;ht  (  .in.tdians  were  being  held  involuntai  ilv 
midt  1  l.iiiish  toitmial  rule,  as  1812  might  now  at  last  see¬ 
the-  tulhilmc-nl  of  what  h;id  been  a  iailed  aiiem|)t  at 
( .an.itli.in  llbc  i  .ilion  in  I  TTb. 

1  he-  ic-siili  ol  this  blend  of  coidlic  ting  attitudes  and 
moiivaiioiis  was  that  the  I  nited  States  took  the  hind 
ollcnsivt-  into  (an.ida  ;tt  wh.it  weif  sti  ategieallv  the 
urong  i-iiiiv  points,  ctossittg  into  Ontaiio  opposite 
Dt-lroil  .mil  Ni.ig.ii.i  halls  (i.ithei  than  moving  u|)  titnn 
L.ikt-  ( ihan.pl. nil  lo  sc-i/e  Montieal.  thus  to  c  ul  of  1  all  Bi  it- 
isli  n.iv  al  .ind  hind  reinlorc  ements  to  the  (li  c-at  l.akes 
.11  call.  Suite-  the-  Sialc-s  ol  the  W'c-st  were  mote  willing  to 
tommil  I  hcinsclv  cs  lo  the  wai  than  the  New  h.ngland 
Si.iit-s  lilt  tv. II  planno'g"  o|  1812  li.iicllv  c'meiged 
t  o  h  e  1 1  ■  n  1 1 V  ' 
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II  ()iK‘  st-fs  tlie  Americar  side  ol  the  War  ol  1S12  as 
badh  planned,  tliis  is  plansil)le  enough,  alongside  the 
main  instaiues  when  ii  was  badh  longbl.  It  would  be  a 
mistake,  howexer.  lo  read  ibis  vet  as  part  ol  eonstitntional 
spiril  or  Imd/lion  that  lorbade  sir.itegic  planning.  Not  only 
was  the  C'onsiitution  too  new  a  doenment  to  be  assigned 
siieh  a  revereiue  lor  tradition,  .\meriia  had  not  yet 
ac  ()nired  die  mililarv  elbow-ioom  to  allow  many  people  to 
be  opjjosed  lo  war  planning  on  priiu  iple. 

The  /r/Zr; of  the  Consliiniion.  hammered  out  as  a 
(ompromise  in  1787,  had  made  military  preparedness, 
and  theielore  military  planning,  more  diffienli,  for  it  had 
kept  tite  bulk  ot  the  I  S  ground  forees  in  the  separate 
State  militias.  .\s  mueh  as  anything  else,  this  stood  in  the 
wa\  of  a  winning  strategy  m  the  war  .igainst  Britain. 

(.eorge  Washington  had  (antioned  in  his  farewell 
address  against  “pet  inanem"  alliances  (he  is  typically  mis- 
remembered  as  haying  warned  against  “entangling 
alliaiues,"  a  phrase  whith  attnalh  originated  with 
rhomas  )efferson  on  another  octasion).  What  W'ash- 
inglon  was  perhaps  (onnseling  here,  and  what  many 
.Ametican  national  leaders  .saw  as  the  natural  (oiirse  to 
follow,  was  little  more  than  a  yariation  on  the  “balance  of 
powet"  politx  that  Britain  had  so  long  also  followed  in 
F.tirope.  a  polity  which  the  British  sometimes  also 
desc  ribed  as  "splendid  isolation.'"' 

I  he  British  would  wait  lo  see  who  was  likeh  to  win  a 
war.  before  interyening  on  (he  side  of  the  likely  loser— tv) 
keep  him  f  rom  being  a  loser.  I  bex  negotiated  alliances, 
but  nex  er  let  them  become  “pet  inanem"  oi  "entangling." 
One  got  into  alli.mces  when  one  needed  help,  and  one 
tried  to  get  out  of  such  alliances  xvhen  this  need  had 


One  can  fii.d  phrasers  from  Washington  that  sounded 
like  a  laithlin'  ec  ho  of  this  Bi  itish  balance  of  power  the- 
orx.  Washiagton  prc'dicts  that  "the  iteiiod  is  not  fat  oil 
when  wc-  max  clelx  mateiial  injurx  from  external 
annoyance,  i.e..  the  time  when  the  l  iiitc'd  .Staters  will  be 
so  secure  that  it  does  not  haxe  to  xvatch  lot  alliance 
o|)poi  innilies. 
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I  ytuli  I  mils  of  I  solo  lion 

The  veins  alter  the  War  ol  1812,  perhaps  all  the  way 
to  1890,  are  a  third  phase,  when  Americans  can  then 
indulge  themsehes  in  all  ol  what  we  remember  as  liberal¬ 
ism  and  isolation.  L'S  national  seenritv  was  now  much 
more  assured  than  helore  181,'),  and  national  expansion 
took  the  conntrv  to  the  Pacific.  The  Monroe  Doctrine  was 
proclaimed,  implemented  in  effect  bv  British  naval 
power,  since  L  ,S  lilteral  theories  of  f  ree  trade  also  now 
commanded  a  follow  ing  in  London. 

The  Mexican  War  looked  like  an  easv  war  in  retro¬ 
spect,  as  tlie  United  Stales  won  all  the  victories,  and 
gaitied  a  great  deal  of  terrilorv.  The  relalivelv  nnin- 
hahited  status  of  most  of  the  territory  taken  (except  in 
California  and  f  exas,  w  here  English-speaking  immi¬ 
grants  from  the  United  States  had  come  to  outnumber 
Spanish-speaket  s  loval  to  Mexico),  eliminated  most 
qualtns  altont  whether  the  commitment  to  government  by 
the  consent  of  the  governed  was  being  retained. 

ft  is  in  these  lears  that  onr  coiistif ntiotja)  ptactices 
become  ti  lth  a  tradition,  rather  than  the  inauguration  of 
practices  Irotn  <i  treshlv  printed  document.  It  is  from 
these  se\en  or  eight  decades  that  we  draw  much  of  our 
feeling  of  an  ".American  wav"  of  sorting  out  issues  of 
peace  and  w<n  .  an  .American  sense  that  we  never  initiate 
wars  or  plan  aggiessive  wars,  that  we  avoid  all  alliances 
atid  not  inerelv  "entangling"  alliances,  that  we  mainlv 
achieve  good  in  the  world  bv  the  shining  example  of  the 
success  of  Out  own  democraev. 

In  18.a(),  the  US  Supreme  (iourl  aciuallv  rendered  a 
decision  (w  ide  h  has  not  become  the  precedent  for  other 
court  rtiliiigs  since  then)  that  the  L  nited  States  bv  its 
Constitution,  was  enjoined  from  planning  for  aggressive 
and  accpiisitive  warfare: 

1  lie  genius  .md  cliaractei  ol  our  insiiiuiions  aie  peaceful 
and  llie  power  to  decl.nc'  w.ii  was  nol  conferred 
u])on  Congress  for  ilu-  purpose  ol  aggression  or 
aggrandi/ement." 
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The  US  Civil  War  might  be  seen  to  lie  outside  our 
purview,  since  it  was  internal,  and  rec|uired  no  lorinal 
declaration  of  war.  This  shock  it  inflicted  on  the  nor¬ 
malcy  of  our  constitutional  processes  was.  of  course, 
greater  than  in  any  of  the  foreign  wars,  but  much  of  the 
shock  came  on  different  dimensions  of  the  constitutional 
fabric. 

Yet  the  Civil  War  still  poses  one  or  two  operational 
questions.  Was  there  much  advance  “strategic  planning" 
for  the  Civil  War?  If  there  had  been  mot  e  of  such  plan¬ 
ning,  and  if  there  had  been  a  large  standing  US  Army, 
could  such  an  insurrection  and  war  even  have  broken 
out?  How  does  one  compare  the  Civil  War  with  other  US 
wars  in  terms  of  how  long  it  ran,  and  how  expeditiously  it 
was  fought,  once  any  plans  had  been  drawn  up? 

One  can  venture  the  generalization  that  World  War 
II  is  the  model  of  a  w'ar  that  went  largely  bv  the  timetable 
set  by  advance  US  planning,  while  the  Civil  War  was  one 
long  string  of  delays  and  disappointments,  in  tei  ins  of  the 
US  (iovernment’s  plans  for  winning  a  victorv.  The 
unplanned  Civil  War  was  intended  at  first  to  be  wrapped 
up  in  weeks  and  months,  and  in  the  end  took  more  than 
four  years.  The  planned  World  War  II  was  expected  to 
take  five  or  six  years,  and  in  the  end  took  less  than  f out- 
years  for  the  victory  to  be  achieved. 


The  End  oj  ! soldi um 

If  the  period  of  American  “splendid  isolation"  is  to 
explain  much  of  what  we  think  we  remember  of  the  spirit 
and  meaning  of  the  US  Constitution  for  the  planning  of 
foreign  policy  and  military  policy,  this  was  not  to  last. 
The  world  changed,  and  especiallv  its  relevant  militai  v 
technologies  changed,  as  the  nineteenth  centurv  tlrew  to 
a  close,  with  technological  breakthroughs  on  the  seas  and 
then  in  the  air. 

It  is  a  commonplace  observation  to  note  that  the 
United  States  developed  new  international  attitudes  and 
more  open  policies  after  1890.  The  Spanish-.American 
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Wat  ill  1898  and  the  entry  into  World  W'ar  1  in  1917 
amount  to  important  landmarks  here. 

\'et  the  United  States  hardly  entered  the  world 
power  arena  with  total  enthusiasm,  or  with  everyone 
agreeing  that  the  anti-military  tradition  imputed  to  the 
Uonstitution  should  now  be  forgotten.  I'he  rejection  of 
the  membership  in  the  League  of  Nations  in  1919,  a 
l.eague  that  the  American  President  Woodrow  Wilson 
had  largelv  designed  and  the  “back  to  normalcy”  cam¬ 
paign  which  elected  Warren  Harding  President  in  1920 
are  often  seen  as  an  attempt  to  return  to  isolationism,  and 
to  a  set  ot  values  that  would  not  assign  any  priority  to 
war-planning. 

But  the  dif  ficulties  of  isolation,  and  of  declining  to 
contem|)late  and  plan  for  the  possibilities  of  war,  were 
appaient  already  when  Hitler  came  to  powei  in  (ier- 
matty.  I  hev  were  brought  into  dramatic  focus  wheti  the 
Japanese  launched  a  surprise  attack  on  Pearl  Harbor  on 
December  7,  1941. 

f  he  fA-atl  Harbor  attack  ha.s  continuously  theieaftet 
set  Amei  leans  itito  conflict  with  much  of  their  earlier  con¬ 
stitutional  traditioti.  How  much  more  damaging  would 
the  Japanese  attack  have  been  if  it  had  truly  caught  the 
United  States  bv  surprise  in  every  respect,  rather  than 
merelv  on  the  tactical  question  of  what  bases  the  Japanese 
would  strike  at  first?  How  fortunate  that  the  United 
Slates  had  engaged  in  some  ABCD  (American-British- 
Uhinese-Dutch)  war  planning  before  the  Japanese 
attacked,  despite  whatever  violation  of  the  constitutional 
tradition  this  might  have  seemed  to  entail. 

Many  .Americans  were  still  hoping,  once  World  Wat 
II  was  ended,  that  the  United  Slates  could  reiut  ii  to  a 
style  which  assigned  greater  priority  to  domestic  checks 
and  balances  and  normalcy,  and  less  to  preparedness  for 
foreign  encounters;  the  rapidity  of  the  demobili/ation  of 
US  military  foices  after  the  German  and  Japanese  sur¬ 
renders  in  194.a  shows  the  .strength  of  such  sentiments.'" 
Yet  the  violations  of  Stalin’s  commitments  in  F.asteiii 
F.urope,  and  the  speed  with  which  the  USSR  ac(|uited 
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nuclear  weapons,  and  the  surprise  attack  on  South  Korea 
in  1950  stunned  Americans  almost  as  much  as  Pearl 
Harbor;  such  surprises  supported  a  feeling  that  military 
preparedness,  including  planning  for  the  possiblity  and 
execution  of  warfare,  now  would  always  he  needed, 
whatever  our  memories  of  our  constitutional  tradition. 

rill'  Li’tii’i'  Ilf  till'  ('.oiistitiitioii 

fhere  are  not  main  specific  provisions  of  the  US 
Catnstitution  that  seem  relevant  to  the  legitimacy  of  plan¬ 
ning  for  future  wars.  Fhe  most  important  are:  The  Con¬ 
gress  is  empowered  in  article  1,  section  8.  to  “provide  for 
the  common  defense,"  “to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offenses  against 
the  law  of  natiotis,"  “to  declare  war.  grant  letters  of  mar- 
<|ue  and  reprisal,  and  make  rules  concerning  captures  on 
land  and  water,”  "to  raise  and  support  armies"  (with 
appropriations  to  be  limited  to  two  years),  “to  provide 
and  tnaintain  the  navy"  (no  time  limit),  and  to  provide  for 
calling  forth  the  militia,  and  for  organizing,  arming  and 
disciplining  the  militia. 

The  Senate  additionallv  has  a  voice  by  article  11,  sec¬ 
tion  2.  iti  consenting  to  the  appointment  of  all  officers  of 
the  federal  Government,  including  its  militarv  officers: 
and,  in  the  same  section,  the  President  is  identified  as 
“(iominander  in  Chief.” 

(hven  the  memories  of  the  Constitution's  framers  on 
what  the  American  Revolution  had  been  all  about,  they 
committed  the  United  States  to  varying  kinds  of  divisions 
atid  decentralizations  of  powers.  Certain  decisions  were 
to  be  made  by  the  Congress,  specifically  on  whether  or 
not  to  declare  war  and  the  voting  of  appropriations  for 
the  inaintenatice  of  armed  forces.  The  bulk  of  the  mili¬ 
tary  potential  of  the  United  States  was  to  remain,  more¬ 
over,  in  the  State  militias — which  would  leave  the  State 
legislatures  as  another  check  on  anv  abuse  of  authoritv  bv 
the  Federal  Cihief  Executive. 

As  the  power  to  declare  war  was  left  in  the  hands  of 
the  (amgress,  this  presumably  was  something  that  the 
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Congress  was  to  do  all  by  itself  (like  the  submission  of 
constitutional  amendments),  with  the  President  not 
having  to  sign  or  approve  such  a  declaration,  and  hence 
not  being  able  to  veto  it.  As  a  more  shared  power,  the 
Congress  would  have  to  vote  appropriations  to  sustain 
the  armed  forces,  and  the  President  would  have  to 
approve  such  appropriations,  or,  if  he  vetoed  them,  the 
Congress  would  have  to  override  his  veto  bv  a  two-thirds 
vote. 

Yet,  among  the  dissatisfactions  with  the  .Articles  of 
Confederation,  which  had  triggered  the  writing  of  an 
alternative  US  Constitution,  international  considerations, 
including  the  inherent  risks  of  war,  had  plaved  an  impor¬ 
tant  role.  While  the  drafters  of  the  Clonstitution  still 
included  those  who  feared  what  a  preparation  for  these 
risks  might  do  to  domestic  libei  ties,  there  was  also  a  sub¬ 
stantial  awareness  of  what  foreign  military  Ibi  ces  could 
do  to  our  independence. 

The  Constitution  then  was  clearly  a  major  (though 
heatedly  argued)  step  toward  centralization  and  upgrad¬ 
ing  of  national  power,  as  compared  with  the  Articles  of 
Confederation,  w  here  all  the  militarv  had  been  left  in  the 
hands  of  the  separate  State  legislatures,  with  the  Con¬ 
gress  simply  able  to  call  for  the  voluntary  submissions  of 
such  State  militias  to  national  service." 

The  President,  in  article  II,  section  2,  of  the  Consti¬ 
tution,  was  moreover  identified  as  being  also  the  "(lom- 
mander  in  CTief,"  this  being  the  otily  place  in  the  entire 
document  where  he  is  assigned  a  post,  rather  than 
explicit  duties.  The  obvious  implication  was  that  such  a 
“Commander  in  Chief"  post  might  have  responsibilities 
that  were  already  understood  around  the  world  as  an 
inherent  part  of  sovereignty.  All  nations  have  to  have 
armed  forces;  all  armed  forces  have  to  have  commatiders, 
and  there  must  always  be  a  commander  of  commanders, 
the  commander  in  chief.  It  was  not  a  post  that  the 
framers  of  the  Constitution  thought  could  l)e  dispensed 
with. 
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As  the  United  States  moved  through  the  first  t  entm  v 
of  its  Constitution,  and  then  into  its  second,  the  following 
pattern  applies  to  the  character  of  the  armed  forces 
pledged  to  uphold  it.  The  Federal  armed  forces  of  the 
United  States  were  very  small.  Only  a  f  raction  of  militarv- 
age  manpower  ever  wore  uniform,  much  less  than  the 
norm  in  Europe  or  Asia.  The  significant  exceptions  arose 
during  short  bursts  of  warfare  with  f  oreign  powers,  the 
War  of  1812  and  the  Mexican  War,  and  then  the 
Spanish-American  War  (there  is  also  a  most  important 
and  precedent-setting  exception  during  the  Ci\  il  War). 

The  soldiers  in  Federal  service  were  recruited,  until 
the  Civil  War,  entirely  on  a  volunteer  basis,  while  the 
State  militias  had  a  pattern  of  mixing  voluntarv  recruit¬ 
ment  with  a  compulsory  draft.  State  militias  loaned  to  the 
Federal  (iovernment  generally  provided  sufficient  totals 
of  military  manpower  during  the  War  of  1812  and  the 
Mexican  War,  and  again  during  the  Spanish-.\merican 
War,  but  numerous  problems  arose  in  the  first  two  of 
these  armed  conflicts.  Whether  such  militias  coukl  serve 
outside  the  United  States  itself  (and  even  outside  their 
home  states),  and  whether  they  would  continue  to  serve 
after  their  specified  term  of  enlistment  expired  proved  to 
be  a  problem. 

I  he  practical  impact  of  these  structural  guards 
against  Federal  tyranny  and  Presidential  tvrannv  is  that  it 
was  difficult  for  the  US  military  leaders  to  do  much  “stra¬ 
tegic  planning,”  even  if  there  hatl  been  nothing  about  the 
tone  of  our  liberal  society  which  disapproved  of  such 
planning.  If  one  does  not  know  what  troops  will  be  avail¬ 
able,  or  how  they  are  equipped,  or  for  how  long  ihev  will 
be  obligated  to  serve,  what  is  the  point  of  i onduciing 
extensive  staff  planning  ventures? 

fhe  fractionated  and  decentralii'etl  nature  of  the 
civiiian  side  of  US  defense  .structures  was  matched  for  ail 
of  the  nineteenth  century  on  the  professional  mililar\ 
side,  where  the  Army  and  .Navy  were  separate  cabinet- 
level  departments  of  the  US  Covernment.  in  effex  t  no 
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more  tightly  related  than  either  would  be  to  the  State 
Department  or  to  the  Department  of  the  Interior,  and 
where  se|);irate  supply  diyisions  of  the  Army  reported 
directly  to  the  Secretary  of  the  Army,  and  separate 
but  eaiis  of  the  Navy  reported  directly  to  the  Secretary  of 
the  Naw,  without  the  integrating  function  of  any 
unifoi  tiled  general  officer  serving  as  a  chief  of  staff. 

Structure  reinforced  philosophy  in  the  American 
aversion  to  war  |)lanning,  right  up  to  the  Spanish- 
American  War,  with  the  US  entry  into  that  war  seeing  a 
great  deal  of  advance  public  fervor  and  indignation  at  the 
Spanish  su|jpression  of  popular  rule  in  Cuba,  but  no  real 
effective  planning  for  how  to  fight  that  war.  The  total  of 
some  28,000  men  in  the  uniform  of  the  US  Army  at  the 
declaration  of  war,  some  of  them  experienced  only  in 
Indian  fighting  in  the  west,  was  hardly  sufficient  to  attack 
and  defeat  the  force  of  more  than  100,000  Spanish  sol¬ 
diers  on  the  island;  once  again  the  US  Government  had 
to  turn  to  a  mixture  of  State  militias  and  volunteer  enlist¬ 
ments  to  assemble  a  force  for  an  invasion  of  Cuba,  with 
the  tiinitig  atid  the  location  of  the  invasion  hardly  the 
subject  of  tnuch  advance  planning.'- 

I  he  aftermath  of  the  Spanish-Ainerican  War  saw  a 
defitiite  upgrading  of  the  American  commitment  to  par¬ 
ticipation  in  the  politics  of  the  world,  including  its  mili¬ 
tary  interactions  if  need  be.'  * 

At  the  lieginning  of  the  twentieth  century,  the 
United  States  had  digested  its  own  experience  in  the  1898 
War,  atid  what  it  knew  of  the  European  commitments  to 
staff  wot  k  and  war  planning,  to  commit  itself  to  a  pair  of 
such  plaunitig  organi/ations,  the  (ieneral  Staff  for  the 
Army,  and  the  (General  Board  of  the  Navy,  with  the  two 
Services  actually  doing  some  joint  planning  through  the 
vehicle  of  the  foint  Army  and  Navy  Board,  composed  of 
lour  senior  offiiers  front  each  Service.  After  1902,  the 
US  At  mv  had  its  own  Arniv  War  (iollege,  and  the  two 
War  (.olleges  were  also  countetl  upon  to  engage  in 
planning  exeicises. 
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Siniilarlv,  one  saw  periodic  eoiigi  essional  discussions 
on  whether  the  United  States  should  not  have  a  general 
staff  more  on  the  pattern  of  the  general  staffs  of  the 
armies  of  Europe,  with  the  (ierman  general  staff  l)eing 
the  model  most  often  addressed.*'  Hut  the  lesistance  of 
the  hulk  of  the  Uongress  to  sucli  an  institution,  rein¬ 
forced  by  the  opposition  of  the  traditional  hui  eaus  to  any 
such  intrusion  into  their  spheres  of  theii  autonomv.  and 
the  resistance  of  the  National  (iuarcl  to  am  surrender  of 
State  militia  rights  show  how  stronglv  .Americans  still 
feared  the  possible  price  of  the  threat  to  domestic 
liberties  posed  In  p/atiiiinsj;  for  foreign  wars. 

Bv  the  time  of  World  War  1,  the  United  States  had 
developed  "war  plans,”  color-coded  bv  the  contingencv  of 
who  the  enemv  would  be,  with  Plan  Black  being  for  a  war 
with  (iermany.  Plan  Red  for  a  war  with  Britain,  Plan 
Orange  for  a  war  with  japan,  and  so  forth.  \  et  the  spirit 
of  Americati  politics  and  constitutional  piacticc  is  still 
shown  bv  the  fact  that  all  such  plans  presupposed  some 
foreign  invasion  of  the  North  .Ameiican  continent,’  ’  The 
Black  W'ar  Plan  for  a  war  against  (iermanv  was  thus 
basically  useless  for  actual  American  militarv  operations 
when  the  Utiited  States  decided  to  enter  W  orld  War  1. 

The  American  public  is,  even  todav.  not  well  dis¬ 
posed  toward  "war-planning."  Except  for  those  students 
specializing  in  international  relations,  who  acce})t  the  gen¬ 
eral  atialvsis  offered  bv  a  "realpolitik”  emphasis  on  power 
politics,  there  is  a  general  shock  whenever  some  enter¬ 
prising  historian  or  newspajjcr  reporlei  uncovers  out¬ 
dated  “war  plans,"  cliawn  up  for  some  past  contingencv 
where  the  United  .States  might  have  been  diawn  into  war 
with  Britain  or  France,  or  might  have  had  to  invade  C'.an- 
acla,  or  more  recently  might  have  had  to  use  nucleai 
weapons  against  the  .Soviet  Union. 

file  Uonstitution  is  far  vagnei  on  the  issues  of  war 
planning  and  war  waging  than  on  manv  domestic  police 
choices,  (iiven  the  elaslicitv  with  wide  li  the  Uonstitution 
has  been  interpreted  on  issues  such  as  inteistate 
commerce,  there  woidcl.  in  the  liteial  woicling  of  the 
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C'-onstitution,  hardly  have  been  any  insuperable  barriers 
to  the  establishment  of  a  (ieiieral  Stall  in  the  (ierman  or 
European  sense,  or  to  extensive  advance  ])lanning  lor 
military  contingencies  and  wars,  or  lor  a  verv  heaw 
trusting  ot  the  President  in  his  lole  ol  (iommander  in 
(diiet. 

Rather,  it  has  been  argued,  it  has  Itecome  the  spirit 
and  traditions  ol  the  L'S  Cionstituiion  that  have  been  a 
muc  h  more  ef  fec  tive  l)arrier  to  the  kinds  ok  continual  and 
active  planning  and  preparation  lor  wai  that  charac¬ 
terized  the  more  “realistic”  and  tough-minded  regimes  ol 
the  European  “old-world." 

Distrust  of  central  government  goes  hand-in-hand 
hete  with  a  distrust  of  the  commitments  implicit  in  an\ 
foreign  alliances,  and  a  distrust  of  the  militai  ism  which 
might  follow  planning  and  preparations  lor  loi  eign  wars. 
Distrust  of  ce)ilraliz(ili(iii  involves  giving  the  (Congress  a 
larger  role  and  the  Piesident  a  smaller,  and  it  entails 
keeping  a  large  traction  of  militai  v  preparation  under 
the  aegis  of  the  separate  State  governments,  rather  than 
the  Eecleral. 


"! lyplieiKitnl  and 

While  the  L  iiited  SttUes  was  building  a  larger  navv 
and  army  at  the  beginning  of  the  twentieth  centurv. 
adheients  ot  it  constitution;il  intei  pretation.  frowning  on 
the  military  expansion  |)lans,  could  dr;iw  reinlorc ement 
from  Ameticiui  citizens  who  had  hiirdlv  been  aiound  in 
the  prior  deciides  ol  this  tiiiclition.  but  who  h.icl  their  own 
reasons  to  oppose  wiir-planning.  “Ihphenitled  .\meii- 
cans"  would  mitutidlv  tend  to  judge  the  merits  ol  im\ 
plans  to  entei  World  Win  I  (or  even  WOilcl  War  II)  b\ 
whethei  thee  weie  of  (ierniim  or  Irish  oiigin,  ot  insteiid 
of  British  or  i’olish.  Such  groups  would  be  resoluteb 
against  iuiy  deviiition  Iroin  the  constitution.il  tiiiclition  of 
neutrality. 

1  he  geneiiil  issue  ok  neutiiilit v,  in  iui\  w;ir  th.it  wiis 
aheiicly  underwiiv  iunong  lorc’ign  powers,  would  iutc  rsec  t 
with  the  I  S  (ionstitution  in  iit  Icitst  three  wii\s.  l  irst. 
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those  who  took  constitutional  law  seiioush  would  .dso 
take  international  law  seriously.  One  iiuliietl  inoduc  t  ol 
the  success  of  the  US  Constitution,  and  of  the  entire 
political  system  which  it  has  created,  is  th.it  Aineiii  ans 
have  a  great  confidence  in  contracts  and  iti  laws,  with 
many  Americans  feeling  that  international  law  could  lie 
utilized  to  solve  international  conflitts.  just  as  ieg.il  con¬ 
tracts  had  handled  such  conflicts  among  the.'  Ameiican 
States,  and  among  individual  American  citi/ens.  It  inter¬ 
national  law  suggested  that  a  neutral  nation  he  lull\  and 
strictly  neutral,  perhaps  this  meant  that  it  should  hat- 
plans  for  joining  one  of  the  sides. 

The  same  strict  neutralitv  would  he  la\ored.  of 
course,  hy  those  who  had  distrusted  all  p.n  tic  i|).ition  in 
wars,  or  even  preparations  foi  jjartic  ipation  in  w  .n  s.  .is 
potentially  corrosive  of  democratic  and  free  go\c  inment 
at  home.  Staff  planning,  in  this  view,  was  a  i).m  cii  mili¬ 
tarism,  and  militarism  was  a  major  thieat  to  free-  elec  tions 
and  free  press,  and  all  of  the  domestic  freedom  that  had 
made  the  United  .States  such  a  good  coimti  \. 

Third,  a  strict  neutrality  would  now  also  he  f.noted 
by  any  ethnic  minority  that  distrusted  the  ini  lin.tiions  of 
the  majority.  (ierman-Americans  and  1 1  is!i-.\mei  ic  ans 
thus  opposed  what  they  suspected  to  he  the  pi. inning 
inclinations  of  the  U.S  Armv  or  Ndiw  in  ihlii.  while  Ital- 
ian-Americans,  and  .Americans  of  Knglish  .uuestrw  were 
inclined  to  favor  it.  The  same  Italian-.Anu  i  ic  .ms  would 
have  opposed  such  war  planning  in  IddO  .mil  I'.U  I . 

How  would  German-.Americans  h.ive  ii.icied  to  the 
contingency  planning  by  US  staff Olfic  ei  s  for  ,i  w.u  with 
Britain,  including  invasions  of C.anad.i.  .md  so  forth:  It 
they  had  been  naive  enough  to  ti  eat  all  st  i  .itegic  -|)lanning 
efforts  as  equally  serious,  thev  would  ha\e  been  enthused 
by  these  efforts,  and  might  have  seen  them  .is  h.ilaniing 
out  planning  for  the  anti-Germ.in  c  cmtingenc  \ .  If  ihe\ 
were  more  politically  conscious  anti  .istute,  .is  Woodrow 
Wifsori  himself  was,  thev  would  have  ii  ali/ed  th.il  not  all 
contingency  plans  are  written  with  the  same  seriousness 
and  enthusiasm.  If  the  public  in  the  United  St, lies  in  Id  It) 
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was  debating  onlv  between  neutralitv,  and  enti\  into  the 
wai'  on  the  side  of  the  Entente,  the  best  posture  (oi  a 
Cierman- American  or  Irish-American  was  tlien  to  be 
totallv  against  all  preparations  tor  war  because  of  a 
conflict  with  the  US  Cionstitution's  literal  injunctions,  or 
with  the  constitutional  tradition  as  it  had  come  to  be 
undei  stood. 

Woodrow  V\'ilson  is  often  paintetl  as  a  very  nai\e 
American  liberal,  tor  his  attitudes  about  a  possible  peace 
arrangemeut  at  Versailles,  and  earlier  for  his  ojtposiiion 
to  I  S  staff  planning  tor  the  possibility  of  entering  World 
War  I.  Vet  one  should  not  underestimate  Wilson's  aware¬ 
ness  of  political  realities,  in  both  international  and  domes¬ 
tic  politic  al  pi  ()c esses.  The  President  in  191.5  and  19Ib 
was  c  (me  et  tied  to  preserve  the  chances  of  keeping  the 
L'nited  .States  from  having  to  enter  World  War  1. 
Ulatnots  had  ari.sen  on  all  sides  within  the  United  States 
for  "prepai edness."  meaning  some  inilitarv  training  to 
get  the  US  .\iin\'s  potential  up  to  a  meaningful  level  (the 
Armv  at  the  time  of  Sarajevo  amounted  to  some  79.999 
tnen),  aticl  lot  a  consti  uction  of  a  major  US  N'aw  .  .\nv 
serious  analvst  of  political  processes  will  recogni/e  tlnit 
the  enhancement  of  ;t  tool  can  affect  the  likelihood  of 
that  tool's  use.  However  much  the  advocates  of  inilitaia 
preparations,  and  of  military  war  planning,  favored  such 
steps  entiielv  on  a  rontiti^eun  basis,  the  chance  existed 
that  such  stejjs  would  make  the  contingenc  v  occur. 

1  he  libel  al  feat  ,  expres.sed  here  most  straight  lor- 
warcllv  and  bluntiv,  would  be  that  generals  and  admirals 
would  ifdiil  to  get  into  a  war,  once  thev  had  their  forces 
prepaiecl.  .\  much  mote  subtle  version,  howevei.  would 
see  sue  h  inilitarv  leaders  as  not  all  so  consciouslv  eager  to 
get  into  actual  combat,  but  as  being  peihaps  mote  subtiv 
inc  lined  that  wav,  bv  the  need — in  a  clemocrac  v — to  jus- 
lifv  whatexei  lesouices  have  been  committed  to  piepara- 
tions  lot  a  contingenev.  I  he  entire  mttion,  not  just  its 
inilitarv  leaders,  might  have  concluded  that  it  ought  to 
dec  lat  e  war  when  the  (iermans  (or  someone  else)  had 
next  clone  something  obnoxious  and  insulting  because. 
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after  all,  the  troops  had  been  trained,  and  the  ships  had 
been  built,  and  the  war  plans  had  been  draf  ted. 

VV'e.  thus,  have  a  reversal  of  a  evele  here.  In  a  num¬ 
ber  of  the  eases  we  identified  earlier,  the  War  of  1812 
with  Britain,  and  the  wars  with  .Me.xieo  and  Spain,  the 
United  States  had  not  engagetl  in  serious  war  planning 
because  it  did  not  have  the  troops  in  shape  to  plan  for, 
and  had  not  developed  anv  capacitv  lot  staff  planning.  In 
the  1914-1917  instance,  Wilson  was  against  war  planning 
by  the  staffs  that  now  had  been  l)rought  into  l)eing.  for 
fear  that  it  might  prematurelv  bring  the  troc^ps  into  exist¬ 
ence,  oi  at  least  might  hinder  his  abilitv  to  postpone 
involvement. 


Spend!  r  red!  men!  foi  I  he 

The  US  Navv  has  alwavs  been  a  little  less  subject  to 
suspicion  in  the  .\merican  constitutional  framework, 
probablv  because  it  is  more  difficult  to  impose  anv  tvran- 
nical  dictatorship  at  home  bv  the  application  of  na\al 
force.  I'he  ships  and  crews  of  a  naval  forc  e  also  have  to 
be  prepared  more  for  war  at  the  outset,  and  there  is  less 
of  a  role  for  State  militia  participation  in  anv  such  naval 
effort.  The  Uonstitution  limits  appropriations  for  the 
Army  to  no  more  than  two  vears  into  the  future,  but  does 
not  similarlv  limit  appropriations  foi  the  Navv. 

The  best-known  US  strategic  writer,  as  we  entered 
the  twentieth  centurv,  was  Allred  1  haver  .M.ihan,  a  mem¬ 
ber  of  the  facultv  at  the  fledgling  Naval  War  C.ollege.  a 
theorist  of  strategv  and  strategic  phmning  on  <i  global 
scale."’  Naval  warfare  generallv  lends  itsell  to  abstract 
speculatioti,  as  the  oceans  strike  one  .md  all  as  a  clean 
c  hessboard,  unenc  limbered  bv  loc  al  peculiarities  and 
com[)lications. 

Americans  remember  their  wide  oceans  nostalgicallv 
as  a  buf  fer  against  attack,  as  a  reinfoic  ement  for  isola¬ 
tion,  obviating  the  need  foi  militarv  prejiai edness  and 
advance  planning.  But  on  the  nav.il  side,  sue  h  oce.ms  are 
not  an  exetnption  from  ])lanning.  I)ut  the  field  lot  plan¬ 
ning,  the  lemote  arena  on  which  forces  would  h.ive  to  be 
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(k“pl{)\t'(l  t('  rounier  aiul  imdo  ilic  impact  ol  hostile’ 
lorces. 

It  \v;is  this  liniitetl  nature  ol  the  L  S  naval  stiate‘j,ic 
problem  that  Mahan  wtis  hasiealK  wi  itint^  about.  W  ith  the 
I  nitecl  Sttites  anti  oilier  inclnst i  iali/iip^  tuitions  etic  h 
being  septiratelv  able  to  ehallenge  the  British  naval 
monopolv ,  Mahan  saw  the  ;issumi)tion  of  a  gretitei  lole 
('M  the  seas  as  the  gretit  aiialvtietil  cluillenge  for  L  S  navtil 
officers  anti  civilian  leaders. 

I  hr  Sfx  riiil  Drumnds  nf  |■  |llrl^^u  l‘(ili(  \ 

Smir  \\'<iti(l  UV;)  // 

I  he  problems  ol  American  foreign  poliev .  and  of 
pieparation  for  the  possibilitv  of  Wat.  luive  changed  since 
World  War  11.  Main  would  point  to  the  inti ocliit t ion  of 
nntleai  warheads,  and  of  bombers  ;ind  missiles  to  deliver 
them.  If  it  onlv  takes  HO  minutes  for  an  ICiBM  to  travel 
ftom  the  L  SSR  to  ;i  target  in  the  L'nited  .States,  and  vice 
vet  s.i,  how  coutcl  anvone  spetik  of  ;i  ban  on  contingent 
.idvance  stititegic  planning,  or  refei  to  the  need  lor  a 
prior  Dec  lai  ation  of  War  bv  (Congress.' 

riie  woild  was  resolved  in  l‘.)4,')  to  b.mish  wtn  from 
the  world,  and  in  the  (iharler  of  the  l'nited  Nations,  it 
look  vaiions  organi/.iiion.il  and  legal  steps  to  this  end. 
(  vnics  would  respond  that  .i  i  liange  in  legal  nomeiul.i- 
inie  does  not  iiormallv  geneiale  ,inv  c  lunige  in  the  m.ile- 
rial  re.iliiv:  .m.ilvsis  iiinst  ihns  argue  back  and  foiih  on 
whelhei  the  I  mted  N.itions  h.is  nidc’ed  had  ,iiiv  more 
success  iluni  the  l.eagne  ol  Nations,  .md  on  whether  the 
lie(|nencv  of  w.n  is  at  all  down  alter  1 l.'>  .is  c  ompai  ed 
with  anv  comp. liable  lonr-clec .ide  |)eriod  i.nid  il  ibis  iiu  i- 
deiK  c’  ol  w.ii  IS  .It  all  down,  is  this  due  lo  ihe  l  iiiled 
N.ilions.  Ol  i(>  uncle. n  wc’.i|)onsr ).  !•  imein.ilion.il  l.iw  w.is 
now  to  be  lo.ich.I  down  with  c-njihemisms.  hv  whiih  w.iis 
were  no  longer  "clc’c  l.irc’d,  "  this  dillc-reiue  ol  |)nrelv  leg.il 
dislinction  conld  complic.ite  wh.ii  is  essenii.div  .t  Ic’g.d 
pioiess  wilhin  the  I  nileci  .Si.iu-s,  the  l.nllifnl  exec  niion  of 
I  he  (  out  I  .i(  I  of  I  he  ( .  msiii  in  ion. 

We  h.iv  e  been  (list  iissing  w  h.il  .\mc  i  it  .ins  reg.ii  d  ,is 
permissible  lot  liieii  own  mihi.nv  si.dl  ollueis.  ,md  iheii 
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Ci(n eriimeiii ,  in  general,  to  l)e  doing,  piioi  to  a 
deelai'iition  of  wai .  \'et,  the  vears  siiue  Idfr)  liave  seen 
verv  few  such  declarations,  as  the  I  nited  Nations  (diartei 
has  made  it  much  more  difficidi  tor  anv  of  the  powers 
ever  to  admit  that  thev  are  engaged  in  a  formal  war.  This 
mav  look  like  the  worst  kind  of  hvpocrisv,  or  as  a  simple 
kind  of  appeaseme’it  of  the  gallerv  of  neutral  powers,  as 
either  side  to  a  war  would  lose  |)i<)paganda  points  if  it 
were  openly  to  ‘declare"  wai  ,  hut  it  certainly  generates 
contusion  for  the  American  constitutional  practice, 
wherever  we  have  been  keyed  on  whether  Canigress  has 
declared  war  ot  not. 

Second,  apait  from  the  hypocrisy  Diociuceci  1)\  arti¬ 
cles  2  and  SS  of  the  L'nited  Nations  t'.harter.  forbidding 
tocourse  to  war,  and  by  the  geneial  cost  in  wcji  ld  public 
opinion  of  being  the  first  to  declare  war,  there  is  another 
pow'ertui  e\|)latiation  lor  why  we  h.ive  seen  so  few  dec¬ 
larations  around  the  world  in  the  velars  since  Ib-l.').  and 
tione  by  the  L'nited  States. 

(luerrilla  wai  has  become  a  more  important  part  of 
intei national  cotiflicts,  with  main  of  die  conflicts  being 
simply  about  which  regime  is  to  be  recogni/ed  liv  the  gov- 
ertiment  of  an\  particular  state.  It  the  I'niteci  States  rec¬ 
ognizes  the  go\ertiment  of  the  1’hilippinc‘s  or  of  the 
Republic  of  Vietnam,  ;md  such  allic's  ask  lor  I  S  assistance 
in  the  suppi  essitig  of  iiandits  or  guerrillas  ti  \  ing  to  over¬ 
throw  these  (loyernments.  who  is  there  lor  the  L  nited 
States  to  declare  wai  against? 

Perhajis  because  nuclear  deterrence  has  precluded 
higher  level  conflicts,  [lerhajis  lor  other  reasons,  much  ol 
warfat  e  since  1‘M,')  has  now  taken  the  lot  in  ol  suc  h  guer¬ 
rilla  insui  rections,  oT  challenges  to  the  .mlhoi  ilv  and  sov- 
ereignty  of  pailicnlai  regimes,  wheae  the  combat. mis  had 
nevei  ■■recognized  '  eac  h  othet  as  si, ties,  .md  would  nc  vei , 
even  in  an  eailiei  lime,  have-  h.id  occ.ision  to  ■declare 
war"  on  eac  h  othet  .  W  hen  the  rniled  Si.ues  gets  di.iggc*cl 
into  these  wai  s,  new  c  oiujilic  .itions  ,n  ise  lot  the  tidiness 
of  out  legal  and  constitutional  pi.a  tic  e. 

Ihiicl,  the  alleitn.tih  ol  World  W.ii  II.  even  if 
nucleai  weapons  had  not  .ipjtc-.ti ccl  .ind  the  l  itited 
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Nations  had  not  been  created,  saw  the  L'lhted  States  left 
as  one  of  the  two  most  powerful  countries  in  the  world. 
What  had  been  the  historical  constitutional  practice  of  a 
bystander  might  not  suffice  as  the  practice  of  the  major 
participant. 

When  the  United  States  was  still  not  the  strongest 
militarv  power  in  the  Western  World,  the  entire  issue  of 
“strategic  planning”  had  a  different  tone.  I  he  United 
States  did  not  have  to  be  contiiuiallv  involved  in  the 
deployment  of  militarv  force,  and  the  application  of 
deterrent  threats  of  the  use  of  such  force;  what  has  been 
normal  since  1945  was  decitledlv  abnormal  for  most  of 
the  years  before  1941. 

War  planning  in  the  vears  before  Wtn  ld  War  11 
could  thus  have  drawn  criticisms  from  American  liberals 
because  it  envisaged  a  crossing  of  some  threshold,  a  tran¬ 
sition  from  a  situation  which  most  Americans  decidedly 
prefeired — peace,  to  something  thev  hated — war.  We  do 
not  use  the  “war  plan"  phrase  today  anymore.  Our  (iov- 
ernment  prefers  “defense  planning"  (in  parallel  with  the 
shift  from  a  War  Department  to  a  Defen.se  Department  in 
the  1947  leorganization),  or  “strategic  phmning"  because 
we  are,  in  some  significant  sense,  continuously  in  a  cold 
war.  What  Americans  hated  in  the  veais  before  19.49  is 
now  at  least  paitiallv  with  us:  the  need  to  keej)  large 
numbers  of  our  young  men  in  uniform  and  the  continu¬ 
ing  risk  of  shooting  exchanges.  We  struggle  now  to  keep 
war  limited,  rather  than  to  stav  at  peace. 

If  war  was  once  seen  as  totally  discontinuous  fiom 
peace,  then  planning  for  such  a  war  <  <»uld  be  viewed  as  a 
vi(}lation  of  the  spiiit  of  peace,  a  viokition  of  netitntlitv  if 
others  are  already  ;tt  war,  or  a  disgr;icefnl  betraval  of 
one’s  ncighbois  if  thev  are  not.  .Such  wai  i)lanning  also 
might  cause  wars  to  happen  that  wj)nld  not  otherwise 
occur.  In  anv  event,  thev  would  be  the  worst  kind  of 
insult  for  anv  other  country  that  eventually  found  itself 
mentioned  in  them:  wai  plans  would  havi‘  to  be  kept 
sec  ret  to  be  useful — but  sec  recv  always  eiodes  soonei  or 
l.iter. 
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But  it  war  is  now  seen  as  a  possibilitv  on  the  horizon, 
somelliing  tliat  inusi  always  l)e  taken  into  account,  then 
its  contingencies  must  Ite  planned  (or.  “VVar  is  the 
continuation  of  |>olitics  In  other  means, "  that  most  mem¬ 
orable  phtase  by  (ilansewitz,  has  always  had  two  mean¬ 
ings.''  It  tKHirishes  the  libeial  contetition  that  political 
considerations  should  not  be  lost  sight  of  (luring  a  war, 
i.e,,  that  "war  is  too  important  to  lie  left  to  the  Cienerals;” 
but  it  also  tiourishes  the  powei -politics  contention  that 
war  is  not  such  a  discontinuous  change  f  rom  peace.  All  of 
internatiottal  relations  continually  play  with  the  threats 
atid  exercises  of  yarying  degrees  of  warfare.  One  could 
indeed  mint  an  aphorism  here  that  "peace  is  simply  the 
extreme  case  of  litnited  war.  "  and  much  of  what  we  haee 
had  to  wrestle  with  since  1945  has  been  tpiite  consistent 
with  this. 


Samr  C.oiidusKnts 

f'hete  ate  tnatiy  wavs  to  sort  out  the  divisiotis  of 
powers  oti  strategic  planning  as  they  are  outlined  in  the 
L  S  Ciotistitution.  Since  the  explicit  language  is  not  exten- 
siye,  tnuch  depends  on  what  we  find  to  be  setisible  ;md 
logical. 

Sitice  otilv  (iongtess  has  the  abilit\  to  "declare  war.” 
sotne  would  see  this  as  shifting  all  the  importatit  and  rele- 
yatit  authoiity  to  (iapilol  Hill.  1  he  1975  Wat  Powets 
Resolutioti  was  indeed  an  effort  to  btitig  sinh  an  ititer- 
pretatioti  to  beat  on  the  ordinai  y  ptactice  that  had 
etnetged  aftet  World  Wat  11,  bv  whidi  wais  are  typically 
tiot  "dedared”  iti  teiins  ol  in’.ei national  law.  In  the  wake 
of  the  wav  that  the  I  tilled  States  had  etitered  the  \’iet- 
tiam  wat  ,  ( aitigt essmen  won  a  gieat  deal  of  public  sv  tnpa- 
thv  iti  theit  contention  that  the  Foutiditig  Fathers  had 
intended  lor  dongi  ess  to  be  the  dedsiotnnaket ,  eveti  on 
stnall  yentures  into  violent  international  exdnniges. 

^  et  a  ( ountet -\ iew  would  have  held  that  (iongtess. 
bv  the  sottitig  of  powers  and  fiuutions  in  1787,  had  sitn- 
plv  been  dealt  the  role  ol  piodaimittg  disc otitinuotis  and 
majot  c  hanges  in  onr  iclations  with  a  lotcigu  powei.  11 
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ue  are  at  peace  with  Spain,  and  then  go  to  wai  with 
Spain,  (atngress  makes  the  decision  on  when  this  change 
is  to  take  place.  But  what  il  we  were  to  Ite  continnonslv  in 
a  state  of  limited  war  with  some  foreign  advei  sai  v? 
Would  it  have  been  the  intentions  of  the  17S7  drafters  of 
the  Clonstitntion  to  have  congressional  approval  required 
for  a  declaration  of  each  small  upsurge  in  t.he  violence  of 
this  kind  of  an  exchange?  Should  (longress  be  required 
to  ’’declare  battles,”  as  well  as  to  declare  wars? 

The  United  States  fought  an  “undeclared  war  "  (a 
naval  war  with  the  French)  before  Uongress  got  to 
exercise  its  function  of  declaring  war.  It  also  fought  with¬ 
out  such  a  declaration  against  the  Barharv  piiates  (it  is  lit¬ 
tle  remembered  that  after  several  decades  ot  such 
warfare,  the  Uongress  was  finallv  asked  for,  aiul  gave,  a 
formal  declaration  of  war  against  one  of  the  N'orth  .Afri¬ 
can  states.  .Algiers,  in  181.7,  a  declaration  of  war  which 
almost  none  of  our  history  hooks  remembei  s).'’' 

This  is  to  come  hack  to  the  argument  that  a  “realis¬ 
tic”  assessment  of  how  the  war-planning  and  war- 
management  function  is  to  he  handled  was  indeed  pres¬ 
ent  at  the  outset,  just  as  it  has  to  he  present  now;  it  could 
onlv  he  dispensed  with  when  we  enjoved  some  70  vears  of 
relative  exemption  from  foreign  militai  v  engageiiients. 


I.  Kor  a  (lis<  ussion  ol  lliv  en\ iioiiiiicni  ,nul  siifiiilir.iiuc  dI  \\  .isli- 
inglonX  lai  t'wfll  address,  see  Dexlei  I’ei  kins,  A  Hishm  «/  thr  Mmnor 
I  Hoslon:  l.itlle.  Brown.  I‘>  1 1 ).  <  li.ip.  I, 

‘J.  1  he  slralegi<  siinalion  o(  the  I  iiiled  St, lies  in  ils  tirsl  dei  ades 
ol  inde|)eiideiu e  is  diseiissed  in  W.ilnn  Millis.  r/////  Mi  ii  i\eu 
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c^^EGAL  LESSONS  IN 
NATIONAL  SECURITY 


By  EDWIN  TIMBERS 


Consultation  does  not  automatically  gestate  ronsetiMis.  hut  it  is 
surely  a  precondition.  On  the  other  hand,  foreign  policy  by 
executive  preemption  almost  always  has  a  painful  recoil. 

— ;|ohn  E.  EuKer 


The  Iran-contra  affair  of  1986-87  has  been  one  of 
the  most  important  constitutional  conlronlations  between 
Congress  and  the  White  House  in  US  historv,  another 
skirmish  in  the  long  line  of  conflicts  between  the  Presi¬ 
dent  and  Congress  over  their  respective  powers  in  the 
field  of  foreign  affairs,  including  the  power  to  use  and 
threaten  to  use  US  armed  forces.  This  conflict  began  in 
President  George  Washington’s  second  term  ot  office, 
and  has  continued  unabated  and  unresolved  e\ei  since. 
Although  the  pattern  of  practice  and  the  guidelines  of 
the  Supreme  Court  are  clear,  C.ongress  from  time  to  lime 
has  refused  to  follow  the  C^ourt’s  decisions  with  the  result 
that  there  has  been  a  recurring  political  controversv. 

Congress  claims  that  the  President  is  constitutionallv 
obliged  to  “consult”  Congress,  or  at  least  to  inform  it,  of 
everything  he  does  or  plans  to  do  in  the  field  of  foreign 
affairs,  and  that  it  has  the  right  to  pa.ss  laws  restricting 
and  controlling  Presidential  actions  in  this  field.  President 
Keagan  and  his  predecessors  claim  that  the  (Constitution 

The  late  Dr,  1  inibers  was  a  lariiliv  nn-inlKM  <>l  iht'  Indiisiiial  (Col¬ 
lege  of  the  Armed  Forc  es.  1  he  E.eiiter  lor  tlie  Sliidv  of  the  I’rcsideiu  \ 
will  publish  this  essay  iti  l‘(8‘t-'.)()  under  the  title.  "Legal  .md  liislilii- 
lional  Aspens  of  the  Iran-Eontra  .Mlair." 
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entrusts  the  President  with  the  sole  ptnver  to  (onduel  the 
foreif^ii  relations  ot  the  nation  and  a  substantial  share  of 
the  power  to  make  foreign  policy.  In  the  field  of  foreign 
af  fairs,  all  Presidents  h;ive  insisted  that  thev  are  respon¬ 
sible  not  to  (Congress  but  only  to  the  people,  particularly 
the  conduct  of  secret  diplomacy.  President  Nixon  s  secret 
wartiing  to  the  .Soviet  L’nion  to  not  bomb  (ihina's  nuclear 
plants  is  an  example  of  such  uniquely  Presidential  action. 

President  Reagan's  strong  support  for  the  .Nic¬ 
araguan  Democratic  Resistance  Forces,  commonly  known 
as  the  “ctmtras"  or  “Freedom  Fighters.  "  resulted  in  an 
intense  political  struggle  between  him  and  Congress  over 
the  definition  of  L’S  policy  toward  Nicaragua.  He  was 
determined  to  preyent  the  spread  of  communism  f  rom 
Nicaragua  to  FI  Salvador,  Honduitts.  (inatemaht  and, 
ultimately,  Mexico,  and  he  .sought  to  accomplish  this  bv 
piov  iding  not  only  military  and  economic  aid  to  the  dem- 
ociaticallv  elected  government  of  FI  Salvador  but  also  aid 
to  the  contras  to  force  either  a  change  in  the  expansionist 
policv  of  the  Sandinista  regime  (tr  the  overthrow  of  that 
government. 

Congiess,  on  (he  other  hand,  was  responding  to  pul)- 
lic-opinion  polls,  which  iiulicaled  tlitit  a  majority  believed 
thiit  the  Cnited  States  had  no  vital  interest  in  the  outcome 
of  the  struggle  bciWeen  the  .Sandinistas  and  the  contras, 
that  the  growing  involvement  of  the  L  n.ited  States  in  this 
Cential  .\mei  itan  wai  would  ultinuttelv  lead  to  a  \’iet- 
nain-tvpe  war  that  would  result  in  .Xmeritan  casualties, 
possiblv  1)1  ing  the  L  niled  States  into  a  militai  v  confronta¬ 
tion  with  the  Soviet  I  iiion,  tmd  fail  to  bring  demot  ratv 
and  lieedom  to  tht“  .Nuaraguan  people. 

On  Detembei  21,  l'.)S2.  C.ongit'ss  sought  to  lestiict 
the  IMesidenl's  altilitv  to  imjtlement  his  polic  v  when  it 
passed  the  fitst  of  five  Bokmd  amendments,  |)rohibiting 
the  l)e|jailmenl  of  Defense  (DOD)  and  the  Central  Iniel- 
ligencf  .\geiK  V  (Cl,\)  from  .s|)ending  limds  to  oviatlnow 
the  government  of  Nicaragua  oi  to  piovoke  conflict 
between  .Nicaragua  and  Moiiduias.'  1  his  amendment 
|)as,sed  in  (he  House  of  Representatives  bv  a  vote  of 
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41  1-0,  was  later  passed  l)v  the  Senate,  and  was  signed  into 
law  l)v  the  President. 

On  Deceinher  9,  1984,  (iongress  passed  the  Intel¬ 
ligence  Authorization  Act  lor  Fiscal  N  ear  1984.  which 
changed  the  first  Boland  aniendment  hv  limiting  the  ohli- 
gational  authority  of  tiie  C4.\  and  the  DOI)  to  $24  million 
tor  aid  to  the  contias.  In  section  101.  this  statute  specified 
that  it  referred  to  the  (Central  Intelligence  .\gencv;  the 
Department  of  Defense;  Defense  Intelligence  .\genc\; 
the  National  Secnritv  Agencv;  the  Departments  of  .\rmv. 
Navy  and  Air  Force;  the  Department  of  Slate;  the 
Department  of  I  reasnrv;  the  Departtnent  of  Fnergv ;  the 
Federal  Bnieau  of  Investigation;  and  the  Drug  Fnfoice- 
ment  .Administi ation.-  .Also,  whereas  the  first  Boland 
amendment  prohibited  only  activities  done  litr  the  pnr- 
po.se  of  ocerthiowing  the  government  of  Nicaiagna.  the 
second  prohibited  anv  expenditures  above  $24  million 
"which  would  have  the  effect  of  supporting,  direcilv  or 
indirectlv.  militaiv  or  paramilitarv  operations  in 
Nicaragua  hv  anv  nation,  gtoup.  organization,  move¬ 
ment.  or  individual."’' 

On  October  4,  1984.  Oongress  cut  off  all  f  unding  lot 
the  contias  ;mcl  ptohibiletl  the  Department  of  Delense. 
the  Oentral  Intelligence  .Agencv,  and  anv  other  agencv  oi 
entitv  of  the  US  Oovernmeni  "involved  in  intelligence 
activities  from  diiectlv  or  indirectlv  supporting  militai  v 
opeiations  in  Nicaragua."'  I  his  outright  piohihiiion  was 
subjec  I  to  conflic  ting  interpretations.  W  hereas  several  oi 
its  cotigi essional  supporters  believed  that  the  aciiviiies  of 
the  National  Secnritv  Ciouiuil  were  covered,  the  Presi¬ 
dent's  Intelligence  Oversight  Board  advised  that  the 
rest  tic  I  ions  on  lethal  assistance  to  the  contras  did  not 
cover  the  National  Secnritv  Oouncil  stall.' 

I  he  foui  th  Boland  amendment,  whic  h  covered 
198.4-8().  included  $27  million  for  "humanitarian"  aid  to 
the  contras.  Uonsicleiable  debate  occtiried  about  the 
scope  of  the  term  "humanitarian,"  panic  ularlv  over  a 
grav  area  of  items  that  are  botii  nonlethal  and  non¬ 
humanitarian,  such  as  militarv-t vpe  uniforms.  It  was 
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finallv  decifled  that  “humanitarian"  aid  included  food, 
clothing  (including  uniforms),  and  medicine.*’  The 
arming,  training  and  advising  of  the  contras  by  CIA  and 
1)01)  personnel  vveie  prohibited. 

I  he  f  if  th  and  f  inal  version  of’  the  Boland  amend¬ 
ment  provided  a  classified  amount  of  aid  for  the  contras 
from  December  198o  to  October  1986.'  In  June  1986, 
(Congress  voted  $100  million  in  aid  for  the  contras. 

A  strict  construction  of  the  Boland  amendment 
would  exclude  the  National  Security  Council  staff,  since  it 
is  not  1  of  the  10  agencies  of  the  (iovernment  designated. 
Even  this  construction,  however,  would  not  necessarily 
exclude  either  Lieutenant  C-olonel  Oliver  L.  North,  a  key 
member  of  the  National  Security  Council  staff,  or  Vice 
Admiral  John  M.  Poindexter,  USN,  Assistant  to  the  Presi¬ 
dent  for  National  Security  Affairs,  since  they  were  and 
are  uniformed  members  of  the  Department  of  Defense, 
one  of  the  agencies  expressly  designated  in  the  Boland 
amendment. 

The  principal  members  of  the  National  Security 
C-ouncil  are  the  President,  the  V'ice  President,  the  Secre- 
tarv  of  State,  and  the  Secretary  of  Defense,  and  its  meet¬ 
ings  are  usually  attended  by  the  Director  of  Central 
Intelligence  and  the  Chairman  of  the  Joint  Chiefs  of 
Staff.  Since  the  Central  Intelligence  Agency,  the  National 
Security  Agency,  and  the  Defense  Intelligence  Agency 
are  three  of  the  nation’s  principal  generators  of  intel¬ 
ligence  data  and  analyses  and  since  all  of  the  above  offi¬ 
cials  are  major  users  of  such  data  and  analyses,  the 
Boland  amendment  could  reasonably  be  construed  to 
apply  to  the  National  Security  Ciouncil  and  its  staff  as  an 
agency  "involved  in  intelligence  actviiies.  ” 

f  'tilled  Xalioiis  and  Rio  Agieemeiits 

Equally  relevant  to  the  extension  of  US  aid  to  the 
contras  are  the  provisions  of  the  United  Nations  (iharter, 
the  (iharter  of  the  Organization  of  American  States,  and 
the  I  liter- American  1  reaty  of  Reciprocal  Assistance  of 
1947  (the  Rio  freaty).  As  a  signatory  of  each  of  these 
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treaties  made  under  the  authoritv  ol  the  L  nited  States, 
the  United  States  is  bound  hv  their  terms. Article  2(:^) 
and  (4)  of  the  United  Nations  Uhartei  states 

3.  .\11  members  shall  .settle  their  internatioiial  disputes  h\ 
peaceful  means  in  such  a  mamier  that  iulernatioual  peace 
and  securitv,  and  justice  are  not  endangered. 

•4.  .Ml  Members  shall  refrain  in  ilieir  international  rela¬ 
tions  from  the  ilireat  or  use  of  force  against  the  territorial 
integritv  or  political  independence*  of  am  slate,  or  in  am 
other  manner  inconsistetn  with  the  l’ur|)oses  of  the 
United  States. 

I  he  mining  of  Nicaraguan  harbors  hv  the  (.I.\  was  an  ac  t 
of  war  against  Nicaragua  and  plainlv  in  violation  ol  aiti- 
cle  2(4).  Moreover,  all  lethal  aid  given  h\  the  United 
States  to  the  contias  was  tantamount  to  <m  aimed  attack 
on  Nicaragua  aceoicling  to  well-estal)lishc*d  principles  ol 
international  law . 

Article  SS(  1 )  of  the  chartei  states 

4  he  parties  to  anv  dispute,  the  continuance  of  which  is 
likelv  to  endanger  ilie  maintenance  of  internation. d  peac  t- 
and  securitv,  shall,  first  of  all,  seek  a  solution  l)v  nc'goti.i- 
tion,  etK|uiiv,  mediation,  conciliation,  aihitraiion.  judicial 
settletnent,  resort  to  regional  agenc  ies  oi  ,u  r.uigements, 
or  other  peaceful  means  of  their  ovvn  choice. 

At  no  time  did  the  United  States  seek  to  resolve  its 
differences  with  Nicaragua  by  anv  of  these  means.  It 
withdrew  fiom  the  compuLsorv  juri.sdictic)n  of  the  Inter¬ 
national  Court  of  justice  in  the  case  of  A/cY/rc/g/ert  r.  L'nilrd 
States  '  and  withdrew  its  support  of  an  agreement  wot  ked 
out  in  September  OHS  hv  the  Conladoia  Uiroup  of 
nations — Mexico.  Vene/uela,  I’anama,  and  Colombia — 
which  provided  a  peace  plan  for  Central  America. 

Article  51  of  the  charter,  however,  ijrotects  '  ...  the 
inherent  right  of  individual  or  collective  self-defense  if  an 
armed  attack  occurs  against  a  Member  of  the  f  iiited 
Nations,  until  the  Security  Counc  il  has  taken  tlie  meas¬ 
ures  necessary  to  maintain  international  peace  <md 
security."  Undci  this  article,  the  position  of  the  United 
States  has  been  that  the  shipment  of  arms  bv  Nic.iragua 


362 


Kduin  1 imbkks 


to  thf  Salvacloiaii  guerrillas  was,  in  cltect.  an  “armed 
attack”  against  the  government  of  Kl  vSalvador  and  that 
L’nited  States  assistance  to  the  government  of  Kl  Salvadc^r 
and  to  the  Nicaiaguan  contras  was  an  act  of  collective 
self-defense  against  an  attempt  to  ovei  throw  the  govern¬ 
ment  of  Kl  Salvador  and  against  the  threat  created  by 
(lommunist  expansion  in  Ontral  America  to  the  security 
of  the  United  States.  .After  the  Cubait  Missile  Crisis  of 
1962  and  the  Six-l)av  War  of  1967,  the  world  community 
decided  that  a  state  does  not  have  to  wait  before  exercis¬ 
ing  its  right  of  self-defense  until  it  is  too  late  but  can  act 
anticipatorilv  to  protect  it.self  against  threats  and  its  per¬ 
ceptions  of  attack  before  an  actual  attack  has  occurred.'" 
On  the  other  hand,  according  to  Professor  Kugene  V. 
Rostow,  “states  are  absolutely  prohibited  bv  international 
law  from  assisting  rebels  against  the  government  of  a 
state,  even  if  hostilities  reach  the  'evel  of  actual  bellig- 
erencv — ""  'fluis,  international  law  would  condemn 
ecjuallv  United  States  aid  to  the  contras  and  Nicaraguan 
aid  to  the  Kl  Salvadoran  guerrillas. 

In  1970,  the  United  Nations  (ieneral  .Assemblv 
adopted  hv  consensus  the  “Declaration  on  Principles  <>f 
Intel  national  l.aw  (ioncerning  Kriendlv  Relations  and 
Cooperation  ,\mong  States  in  .Accordame  with  the 
(Charter  of  the  L  nited  Nations."  That  declaration  stated 
No  State  shall  organi/e.  assist,  ioiiient.  finance,  inc  ite  or 
tolerate  subversive,  tei  rorist  oi  annecl  ac  tivities  clirectecl 
towards  the  violent  overthrow  of  the  regime  of  another 
State,  or  inlet  feic  in  c  iv  il  sti  ife  in  another  State. 

Kite  activities  of  the  I  nited  .Slates  in  support  of  the 
contras  plainly  violate  this  declaration. 

Article  IS  of  the  Charter  of  the  Organi/ation  of 
Amei  ican  States  (OAS)  im|joses  similar  obligations; 

No  State  or  grouj)  of  States  has  the  t  ight  to  ittlei  vene, 
cliiecllv  OI  iuclireedv.  lor  aiiv  reason  whatever,  in  the 
internal  oi  external  af fails  of  anv  olhei  State.  The  foiego- 
ing  pi  inc  iple  piohiitils  not  onlv  aimed  force  hut  also  anv 
othei  lot  in  of  intei  lerenc  e  oi  .ilteinptecl  threat  against  the 
personalitv  of  the  State  or  against  its  political,  economic, 
and  cultuial  elements.'- 
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The  activities  of  the  L'nited  States  in  providing  both 
lethal  and  nonlethal  aid  to  the  contras  violate  tiiis  at  tit  le. 

Articles  2.S  and  24  further  rec|uiie  that  all  disputes 
arising  between  the  States  in  this  hemisphere  are  to  be 
submitted  to  peaceful  procedures  including  direct  nego¬ 
tiation,  good  offices,  mediation,  investigation,  concilia¬ 
tion,  Judicial  settlement,  arbitration,  and  other  means. 
Moreover,  an  act  of  aggression  against  a  State  of  the  ().\S 
is  to  be  considered  an  act  against  all  members  and  mav 
consist  of  any  act  of  aggression  short  of  armed  attack. 
The  mining  of  Nicaraguan  harbors  bv  the  (d.\  is  a  form 
of  “armed  attac  k,"  and  L'S  aid  for  the  contras  is  an  "act  of 
aggression”  prohibited  bv  the  (>.\S  Cdiarter. 

If  a  State  is  confronted  with  such  aggression,  the  Rio 
Treaty  re(|uires  that  the  parties 

suliniit  every  controversv  wliich  mav  arise  lietween  them 
to  methods  of  peaceful  settlement  and  ...  endeavoi  to  set¬ 
tle  any  suc  h  controveisv  ainoiig  themsebes  i)\  means  of 
the  proc  edures  in  foice  in  the  lnter-.\mei  it  an  Svsiem 
Itefore  leteriing  it  to  the  (ieneiiil  ,\sseml)lv  of  tlie 
Secnriic  (iouncil  of  tlie  I'nitecl  Nations." 

In  addition  to  the  reciuirements  of  the  above  treaties, 
section  109(cl)  of  the  1984  Intelligence  .Act  retpiiies  the 
Ptesident  to 

use  all  diplomatic  means  at  his  disposal  to  encourage  the 
Organi/ation  of  American  States  to  seek  resolution  ol  the 
conflic  ts  in  (Central  Ameriea  based  on  the  proxisious  of 
the  Final  .Act  of  the  San  |ose  v'.oiilerence  cd Octobei  lbS2. 
especialb  principles  (cl),  (c),  and  (g)  lelating  to  nonintei- 
veiilion  in  the  intettial  affaiis  of  other  coimtiies.  denving 
support  lot  tertorist  and  suhveisive  elements  in  other 
states,  and  iiiteriiaiic'ual  superxision  ol  fullx  vei  ifiahle 
arrangements. ' ' 

President  Reagtin  has  not  used  anv  "diplomatic  means  at 
his  dispersal"  to  comply  xvilh  the  reciuii enients  of  this  act 
of  (iongress. 

Section  l()9(e)  furthet  states 

File  L'niied  States  should  suppoil  me.isuies  of  the  Oiga- 
ni/ation  of  .Ameiican  States,  .is  xvell  .is  efforts  ol  the 
(iontadoia  (;rc)U|)  which  seek  to  c-nd  support  lor  teiroiist. 
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suh\ i‘i  si\ o,  or  other  ai  ii\  itie.s  .timed  at  tlie  \  ioletit 
ovcrtlnou  of  tile  srovenimetils  of  routitries  iti  (ieiiti.il 
A  merit  a. 

I  he  Reagan  administration  lelused  to  support  an  agree¬ 
ment  reached  b\  the  (iontadora  (ironp  of  nations  in 
Septembei  1983.  The  alxive  laws  and  tieaties  define  the 
duties  of  tlie  President  and  his  snborditiates  in  the 
executive  bianch  concerning  L'S  invol\ement  in  Nic¬ 
aragua. 


Imtuun  \'i-iilitn's 

I  he  sale  of  arms  to  Iran  involved  another  group  of 
laws  and  had  distinctly  different  objectives  from  those  in 
Nicai  agua.  First,  tlie  arms  sale  was  intended  to  obtain  the 
release  of  American  hostages  held  in  Beirut,  Lebanon. 
[  he  sei/.ure  of  .American  hostages  is  a  gross  violation  of 
international  law  that  entitles  the  United  Stales  to  use 
whatever  foice  is  reasonably  necessary  to  ( ure  this  breai  h 
of  intei national  law.  If  the  President  decides  that  the  use 
of  fotce  undei  the  ciicumstances  would  lie  imprudent, 
impractiial.  oi  too  costiv.  he  can  and  should  negotiate  for 
their  lelease,  piovided  that  his  doitig  so  will  not  violate 
anv  statutes  of  the  Lhiited  States.  Protecting  .American  cit¬ 
izens  atiroad  who  are  in  siuh  difficulty  is  an  obligation  of 
the  United  States  as  a  sovereign  nation,  and  onlv  the 
President  can  act  for  the  nation  in  such  a  situation.  In 
addition,  the  President  hoped  that  this  sale  would  estab¬ 
lish  a  sti  ategic  opening  with  Iranian  modeiates  which 
would  help  improve  I  iiited  .Stales-Itan  lel.ilions  and  pre¬ 
vent  the  ,So\iet  L  iiion  Iroin  gaining  contiol  of  Iran,  .t 
couniiy  of  enormous  strategic  impoitaiue  to  the  United 
Stiites  and  its  allies.  .Also,  the  piofits  fioin  the  sale  wete 
ex|aected  to  be  used  to  sustain  the  contr.is  during  the 
cutoff  Of  aid  undei  the  Boland  amendment. 

During  the  1970s,  (amgress  passed  seveial  laws  that 
limit  the  Pi  esident's  options  in  foreign  relations,  pai  - 
ticularly  his  authoritv  in  aims  sales.  While  seveial  of  these 
b'ws  (ontain  a  legislative  veto  |)i()vision,  which  the 
Supreme  (annt  declared  unconstitutional  in  1983  in  the 
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case  of  IXS  i’.  CJkkUkiX'  uiuier  the  legal  principle  of  sev- 
erahilitc ,  the  Italance  of  these  laws  inav  be  deemed  valid 
and  binding  oti  the  President  until  thev  are  either 
repealed  bv  (iongiess  or  declared  unconstitntional  iti  toto 
by  the  Supreme  Canirt.  The  Foreign  Assistance  Act 
(Public  Law  99-r)59)  recpiired  the  President  to  give 
advance  notice  to  (Congress  of  anv  offer  to  sell  to  foreign 
countries  defense  articles  and  services  valued  at  $25  mil¬ 
lion  ov  more,  and  empowered  Longress  to  disapprove 
such  sales  within  29  calendar  days  bv  concurrent  resolu- 
ticin.''  The  Arms  Kxport  Control  Act.‘'^  the  principal  US 
statute  governing  aims  sales  abroad,  makes  it  unlawful  to 
export  arms  without  a  licetise.  Exports  of  arms  bv  US 
Government  agencies,  however,  do  not  require  a  license 
if  they  are  otherwise  authorized  by  law.  Criminal  penal¬ 
ties  are  provided  for  willful  violations.  The  Arms  Export 
Control  Act  also  requires  that  the  President  consent  to 
any  transfers  by  atiother  country  of  arms  exported  from 
the  United  States  under  the  act  and  imposes  three 
cotiditions  before  such  Presidential  consent  mav  be  given: 

(a)  the  United  States  would  itself  tianster  the  aims  in 
question  to  the  recipient  country; 

(ft)  a  coniniittnent  in  writing  has  been  ofttained  fiom  tlie 
recipient  countic  against  unautltorized  letiansfet  of 
significant  aims,  sucit  as  missiles;  and 

(c)  a  piioi  wiitten  cet tification  regarding  the  letransfer  is 
submitietl  to  the  (iongiess  if  u'te  dcfen.sc  ccjnipment,  such 
as  missiles,  lias  an  ac(|nisition  cost  of  $1 1  million  or  more. 

In  addition,  the  ac  t  generallv  imposes  restrictions  on 
which  countties  are  eligible  to  receive  L’S  arms  and  on 
the  purposes  lot  which  arms  may  be  sold.  Section  fil4(2) 
of  the  act  piermits  the  President  to  waive  the  require¬ 
ments  of  the  act,  but  this  waiver  authority  mav  not  be 
exercised  unless  it  is  determined  that  the  international 
arms  sales  are  "vital  to  the  national  .securitv  interests  of 
the  United  States.”  Fuithermore,  before  granting  a 
waiver,  the  President  must  consult  with  and  provide  writ- 
tett  justificatioti  to  the  foreign  affairs  and  appropriations 
committees  of  the  (.ongress.''' 
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In  I97t),  tlu-  NclsDii-liinghain  amciulincnt  lo  ilu- 
Arms  Kxjxirt  (loiuiol  Ac  i  litrhieiiecl  these  i  esti  ietioiis  to 
iiuiiide  advance  iiotif ic alioii  ol  aiiv  sale  ol  "majot  " 
deletise  ec|nipmenl  lotaliiit;  over  S7  million,  (aingress  is 
given  30  days  in  wliic  h  to  exercise  its  legislative  veto.-" 

riie  report  of  the  lOvver  Commission  states  that 
whether  L'S  involvement  during  1985  in  the  Iranian  arms 
sale  was  lawful  depends  upon  whether  the  President 
a|)proved  the  transactions  before  thev  oeeinred.  Without 
such  piior  ap|)roval.  there  was  no  authoritv  for  the 
I  iiited  States  either  to  transfer  arms  or  consent  to  Israel's 
ttansfer  of  L  S-su|3plied  arms  to  Iran.-'  .Although  the* 
President  did  find  that  the  arms  sale  lo  Iran  was  vital  to 
the  national  secui  itv  interest,  ('.ongress  was  not  notified 
as  reciuiied  hv  the  Arms  Kxport  Control  Act,  the  Hughes- 
Rvan  amendment,  and  the  National  Seenritv  .Act  of 
1947.-- 

On  |anuarv  17,  198('),  a  Presidential  finding  did  for- 
mallv  apptove  the  Iran  initiative  as  a  covert  intelligence 
operation  under  the  National  Secuiitv  .Act  and,  thus, 
|)i<)vided  legal  authoritv  for  the  CnitecI  States  to  transfer 
arms  ditecth  to  Iran.  Despite  the  fact  that  the  National 
Seem  ity  .Act  ret|uires  that  Clongress  he  notified  of  covet  t 
intelligence  opei atioii'^,  the  Presidential  finding  of  17 
Januarv  directed  that  congressional  nolilicalion  he  with¬ 
held,  and  this  finding  was  suhsec|uentlv  dcslroved  hv  \'ice 
.Admiral  Poindexter  without  its  having  been  communi¬ 
cated  to  Congiess.  Moreover,  when  a  new  provision  was 
added  to  the  Arms  Kxport  Control  .Act  in  .August  1986, 
prohibiting  exports  to  countries  on  the  terrorism  list  (a 
list  that  contained  I  t  an),  no  determination  was  made  of 
the  effect  of  this  provision  on  the  legitimaev  of  arms 
tiansfers  to  Iran  under  the  National  Secuiitv  .Act. 


C .onstiluliotiol  (’.Dtisiderutidiis 

I  he  constitutional  obligation  of  the  President  and  his 
subordinates  in  the  executive  hranc  h  to  uphold  the 
Constitution,  laws  of  the  f  nited  States,  and  treaties  to 
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u  hic  li  till'  I'nilcd  Stairs  is  a  pai  lv,  is  t  lrarlv  stated  in  at  ti¬ 
de  II  ()1  the  Constitution.  I  lie  linal  jiatagraph  ol  artiele 
II,  seetion  1,  oi  the  Constitution  states 

IJetoie  lie,  the  President,  eniei  on  the  Kxei  niion  oi  his 
Oflke.  he  sh.ill  i.ike  the  ioliowintt;  oadi  or  aiiirmation:  "1 
do  so)eiiml\  swear  (or  allirni)  iliai  1  will  laithlulK  exeeute 
the  Ollice  ot  the  President  ol  tlie  Cnited  Stales,  and  will 
to  the  best  ot  ni\  Abilitv.  preseiAe,  proteit.  and  detend 
the  C.onstitution  ol  the  I'niied  States.  " 

In  addition,  at  tit  le  II,  seetion  .3.  ol  the  Constitution 
retjuires  that  the  Piesideiit  “shall  take  Cate  that  the  l.aus 
')e  failhtullv  executed _ “ 

The  eoustitutioualii V  ol  the  Boland  amendnient  has 
I'leen  iiuestioned  on  the  ground  that  it  is  a  ( ongressioiiiti 
nsui'piition  ot  the  power  of  the  Presitlenl  to  ruiu  tion  ;is 
the  sole  oigan  of  CS  loreign  relations  and  therelore  a 
violation  ol  the  sepai ation-ol-powers  print iple,  whieli  lies 
at  the  heat  t  of  the  .Anieriean  svsteni  ot  government.  To 
he  ( (instil  utional.  a  sttiiule  must  ha\  e  been  enacted 
.lecording  to  the  proceduie  spccilietl  in  article  I.  section 
7.  of  the  ( .'onslitution.  and  it  must  not  be  in  conflkt  with 
<inv  piovision  of  the  Constitution.  The  Boland  timend- 
nient  was  passed  In  each  House  ol  Congress  and  signed 
into  law  hv  the  President  in  atcoitlance  with  the 
ptoteduie  piesciibed  In  the  Constitution.  Is  it  neverthe 
less  uti(  (institutional  on  the  ground  that  it  violates  the 
separation-ol-powei  s  pi  iiiciple? 

Attide  I.  sedion  H.  ol  the  (ainsiiiution  explic  iilv  vests 
the  powei  ol  the  puise  in  (aingiess.  In  its  various  ver¬ 
sions.  the  Boland  amendment  stated  the  reliisal  of  Con¬ 
gress  to  authori/e  expenditures  tor  ceilain  purposes,  but 
it  did  not  prohibit  the  exetutive  branch  tigeiuies  it  listed 
fiom  aiding  ot  seeking  to  aid  the  contiiis.  These  agencies 
were  free  to  su|)port  the  contras  in  anv  manner  that 
would  not  involve  the  expenditure  of  lunds  ttppropriated 
to  them  by  C.ongress  ot  which  would  not  exceed  the  cap 
which  (amgress  phuc'd  on  their  expenditures  Tor  sui  h 
purpose. 

Aid  bv  agencies  not  designated  bv  the  statute, 
provided  that  thev  were  not  engaged  in  intelligence- 
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related  activities,  was  allowed,  it  was  argued,  as  was  aid  bv 
noiigosernniental  donors  with  private  funds.  Among  the 
precedents  for  the  Boland  amendment  were  the  Nelson- 
Bingham  amendments,-*  the  Cooper-Church  amendment 
of  1971,-*  the  Fulbright  amendment  to  the  Second  Sup¬ 
plemental  Appropriations  Act  for  FY  1973,-’  the  War 
l\)wers  Resolution  of  1973,'-*'  the  Hughes-Ryan  amend¬ 
ment  to  the  Foreign  .Assistance  Act  of  1974,-'  the  Turkish 
Arms  Kmbargo  of  1974,'**  and  the  Clark  amendment  to 
the  Arms  Export  Control  Act  of  1976.-** 

In  addition  to  the  above  statutes,  the  Constitution 
makes  numerous  provisions  for  the  participation  of  Con¬ 
gress  in  the  formulation  and  implementation  of  US  for¬ 
eign  policy.  The  Constitution  requires  that,  before  a 
treaty  can  take  effect,  it  must  first  be  approved  by  a  two- 
thiicls  majority  of  the  Senators  present,  provided  there  is 
a  (juorum.  The  Senate,  moreover,  may  change  the  word¬ 
ing  of  a  treaty  draft,  which  means  that  it  must  be  resub¬ 
mitted  to  other  parties  for  approval.  The  Senate  may  also 
write  "reservations”  limiting  the  obligations  of  the  United 
States,  and  it  may  state  its  "understandings”  which  inter¬ 
pret  provisions.  Although  the  House  of  Representatives 
does  not  approve  treaties,  it  can  refuse  to  pass  imple¬ 
menting  legislation  or  to  fund  treaties. 

Even  in  the  absence  of  treaties  or  statutory  authority, 
the  President  has  inherent  constitutional  power,  since  he 
is  the  sole  organ  of  the  nation  in  the  conduct  of  foreign 
relations,  the  Commander  in  Chief  of  the  Armed  Forces, 
and  the  Chief  of  State.  **’  Subject  to  the  approval  of  the 
Senate,  he  appoints  ambassadors,  ministers,  consuls,  and 
the  principal  policy-making  officers  of  the  Department  of 
State,  Department  of  Defense,  and  the  Central  Intel¬ 
ligence  Agettcy.  As  Commander  in  Chief,  he  may  also 
introduce  American  troops  into  hostilities  abroad. 
Although  Congress  cannot  prevent  him  ftom  engaging  in 
foreign  covert-action  operations,  it  can  establish  and 
oversee  the  means  he  uses  to  execute  them  Fhus,  while 
(Congress  cannot  forbid  him  to  use  secret  agents  in  the 
execution  of  his  constitutional  duties  as  President,  it 
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could,  tor  example,  forbid  sue  h  agents  to  engage  in  polit¬ 
ical  assassination.  As  Professor  Eugene  V^  Rostow  has 
stated 

the  principle  of  the  separation  of  powers  docs  not  mean 
that  the  three  separate  hranclics  of  tiie  government  are 
really  separate  at  all.  For  the  most  part,  their  powers  are 
commingled  and  shared.  I'hev  are  therefore  not  inde¬ 
pendent  but  interdependent,  althougli  there  are  some 
functions  unique  to  each  branch.  Onlv  a  judge  (  an  issue  a 
mandamus.  Only  (atngress  can  declare  war.  Only  the 
President  can  order  the  troops  into  battle." 

Where  the  System  Maffmu  tianed 

The  Tower  Commission  Report  clearly  delineated 
what  went  wrong  in  the  Iran-contra  affair.  First,  the  arms 
sale  to  Iran  was  directly  contrary  to  the  administration's 
policies  on  terrorism,  its  arms  embargo  toward  Iran,  and 
its  urging  of  its  allies  not  to  sell  arms  to  Iran.  I  bis  contra¬ 
diction  between  policy  and  conduct  undermined  L’nited 
States  credibility.  Another  contradiction  existed  within 
the  administration  when  the  staff  of  the  National  Security 
Council,  the  personal  staff  of  the  President,  was  support¬ 
ing  the  contras  at  a  time  when  the  Boland  amendment 
forbade  other  ageticies  to  do  so. 

Second,  the  arms  transfer  to  Iran  was  not  subjected 
either  to  the  established  procedures  for  interagency  con¬ 
sideration  or  to  the  more  restrictive  procedures  for  hand¬ 
ling  covert  operations  prescribed  in  National  Security 
Decision  Directive  159.  As  a  result,  there  was  inadequate 
opportunity  for  a  full  hearing  before  the  President.  Fur¬ 
thermore,  there  was  no  rigorous  review^  of  the  initiative 
below  the  Cabinet  level;  no  formal  w  ritten  minutes  of 
meetings  were  kept;  and.  the  President's  decisions  were 
not  formally  recorded. 

Third,  little  attention  was  given  to  the  implications  of 
implementing  the  initiative.  There  is  no  evidence  that 
such  questions  as  the  following  were  adecpiately  ad¬ 
dressed:  Should  the  NS(^  staff,  an  advisory  body  to  the 
President,  have  had  operational  control  of  the  initiative 
rather  than  an  agency  vested  with  onerational  authoritv 
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suc  h  ;is  ilu'  (ilA'  \\  hat  uore  the  legal  implications  ot 
itsiiig  letiii'd  Ail  lorce  Major  Cieneral  Richard  V. 
Si  t  ord's  jirixale  neiuork  of  operatives  to  implement  a 
m.ijor  initiative  alfeding  L’S  foreign  relatiotis?  What  were 
the  implitatiotis  of  this  initiative  lor  the  military  balance 
in  the  Middle  f  ast,  especiallv  for  the  outctnne  of  the 
Iian-Ira(|  Wai  r  WOuld  these  arms  contribute  to  Iran's 
\  ic  ior\  II  so,  how  would  such  a  victorv  affect  the  United 
States  and  its  allies? 

l  om  th,  the  It  an  at  ins  sale  and  the  supplv  of  lethal 
•uid  uonlethal  <iid  to  the  contras  were  conducted  largely 
b\  |)i  iv,ite  oi  gani/aiions  w  ith  no  at  countabilitv  to  the  US 
(iovei  iiment.  Is  this  .iti  illegal  act  of  substituting  the 
funding  powei  s  ol  Uongress?  Uati  the  President  privatelv 
fund  his  foreign  polic\  ? 

Fifth.  Uongtess  was  not  infoi  ined  either  of  the  Iran 
iuitiati\  e  ot  of  the  ac  tivities  of  the  NSCi  staff  in  support  of 
ihecotittas. 

Sixth,  thete  is  evidetue  that  the  Iran-contra  initiative 
\  iolated  the  Utiited  Natiotis  Uharter,  the  Charter  of  the 
Ot  g.itii/atioti  of  .\mei  ican  States,  the  Inter-American 
I  leatv  of  Ret  ipiocal  .Assistance  of  1947,  the  Arms  Export 
Conttol  Act.  the  Hughes-Ryan  amendment  to  the 
Foieigti  .Assistaiue  .Act.  the  National  Securitv  Act  of 
1947.  and  the  Ititelligetice  .Act  of  1984. 

Si  venlh,  thete  is  no  evidence  that  the  President 
i  e(|ttit  ed  a  t  igotous  t  eview  of  anv  aspect  of  the  Iran- 
dititra  initiative  In  the  NSfi  principals  or  the  NSC  staff, 
tioi  did  he  itisist  upoti  adoutitabililv. 

Eighth,  sittte  the  Piesident's  Chief  of  Staff  from  the 
itice|)tioti  of  his  tetutte  asserted  strong  cotitrol  over  the 
White  House  staff,  sought  to  extend  his  control  to  the 
Natiotial  Secutitv  .Adviser,  was  persotially  active  in 
tialional  set  iti  it\  af  fait  s,  and  attended  most  of  the  meet- 
itigs  legattlitig  the  Iian  initiative,  shoitid  he  have  ensured 
that  an  ottleilv  atid  rigorous  poliev  review  was  conducted 
and  tnade  platis  lot  public  disclosure  t)f  the  initiative? 
Phis  was  ttot  dotte. 
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Ninth.  iK'illit‘1  the  National  .St-tinilv  .Advi.ser  nor  the 
Director  ot  tlie  (ilA  informed  tlie  NSC  principals  other 
than  the  President  of  the  Iran-contra  initiative. 

Rnumm,  udittions  ( 

1  he  adversarial  relationship  between  the  Ciongress 
and  the  President  which  lesidts  Irom  out  svstem  of 
checks  and  balances  and  the  sepaiation  of  powers  has 
proved  to  be  of  the  iittnosi  value  in  preventing  the  abuse 
of  power  bv  either  branch  of  government.  If  this  inten¬ 
tional  arms-length  lelationship  degeneraies  into  two- 
branch  paianoia.  the  government  can  become  paralv/ed 
and  impotent.  It  is  imperative  that  measures  be  taken 
within  the  framework  of  the  (ionslitution  to  promote  that 
degree  of  coopetation  between  the  two  branches  which  is 
essential  to  the  functioning  of  Our  government. 

To  help  attain  this  end  and  to  avoid  the  recurrence 
of  such  an  acute  confrontation  as  that  of  the  Iran-contra 
affair,  I  submit  the  following  recoinmenclations  and 
conclusions'. 

First,  the  Piesident  is  accountable  and  responsible 
for  the  conduct  in  of  flc  e  of  his  subordinates  in  the  execu¬ 
tive  branch.  He  should  provide  guidelines  at  the  begin¬ 
ning  of  his  administi ation  to  the  members  of  ihe  National 
Secuiity  (aiuncil,  his  National  Securitv  .\clviser.  and  the 
National  Securitv  (iouncil  staff.  These  guidelines  should 
specify  how  these  individuals  will  relate  to  each  otiier. 
what  picxeduies  and  laws  thev  must  follow,  and.  in  gen¬ 
eral,  what  the  President  expects  of  them."  It  is  par- 
ticularlv  important  that  “each  administration  formulate 
preci.se  guidelines  for  covert  ac  tion  and,  once  formulated. 
tho.se  proceduies  must  be  strictlv  adliered  to.''" 

Second,  since  the  President  is  accountable  and 
responsible  lot  the  entire  executive  branch,  he  should 
institute  within  the  Kxc-cutive  OfTice  of  the  President  a 
formal  reporting,  inspection,  and  review  svstem  and 
recjuire  his  prior  writteit  authoi  i/ation  lor  the  implemen¬ 
tation  of  anv  major  initiative  proposed  by  the  personnel 
of  that  orgaiii/ation. 
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I  bird,  recogiii/iiig  (hai  Ca)ngres,s  has  a  sliarecl  consti¬ 
tutional  role  in  formulating  and  implementing  LS 
foreign  policy,  the  President  should  see  to  it  that  the  com¬ 
mittees  of  both  Houses  ol  (iongress  concerned  with  intel¬ 
ligence  and  foreign  affairs  are  informed  of  executive 
branch  activities  in  these  areas.  I  his  could  be  achieved  bv 
scheduling  regular  meetings  with  the  chairmen  of  the 
intelligence  and  foreign  affairs  (ommittees  and  bv  leport- 
ing  all  national  securitv  decisions  of  the  President  to  the 
intelligence  committees  of  both.  Houses  of  Ciongress 
within  a  sjvecified  period. 

Fourth,  the  National  Securitv  (iouncil,  as  a  personal 
staff  agency  of  the  President,  should  be  prohibited  bv  the 
President  from  exercising  at  anv  time  and  to  am  degree 
the  operatidtial  responsibilities  of  the  Department  of 
Defense,  the  Department  of  State,  and  the  (Central  Intel¬ 
ligence  Agency.  It  should,  howevei,  keep  these  agencies 
fully  and  continuously  informed  of  its  intelligeitce 
activities.  In  addition,  the  National  Securitv  Atlviser 
should  be  required  to  keep  adetjuate  recoids  of  NSC,  con¬ 
sultations  and  Presidential  decisions  to  show  what  was 
decided,  to  provide  a  basis  for  a  periodic  policv  review, 
and  to  learn  from  experience.  *’ 

Fifth,  the  National  Security  ,\dviser  should  never 
exclude  NSCi  principals  from  the  decision  process  nor 
interpose  himself  between  the  President  and  the  NSC 
principals.  He  should  also  keep  the  prituipals  informed 
of  the  thinkitig  and  decisions  of  the  President  and 
faithfully  represent  the  views  of  the  principals  to  the 
President.  *'’  He  should  therefore  not  use  his  scheduled 
intelligence  briefing  or  other  briefings  of  the  President  to 
seek  the  President’s  decision  on  significant  matters 
without  the  participation  of  the  NSC  principals.*' 

Sixth,  the  Attoriiev  Ceneral  and  the  Legal  Adviser  to 
the  Secretary  of  State  should  provide  adv  ice  to  the  NS('. 
and  the  President.  In  addition,  the  position  of  legal 
adviser  to  the  NSC  should  be  strengthened  in  stature  to 
help  ensure  that  the  activities  of  the  NSC  conform  to  the 
(Constitution  and  laws  of  the  United  States  and  treaties  to 
which  the  United  States  is  a  partv.*'* 
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Stneiuh,  to  provide  an  optimum  balance  between  the 
imperative  of  protecting  the  secrecy  of  legallv  authorized 
covert  operations  and  the  need  for  effective  congres¬ 
sional  oversight,  C.ongress  should  consider  merging  the 
Intelligence  (aitnmittees  of  the  two  Houses  into  one  Joint 
Intelligence  (Committee  with  a  small  staff.'-' 

Eighth,  neither  the  President  nor  members  of  his 
administration  should  ever  profess  a  foreign  policv  for 
the  United  .States  and  concurrently  recommend  such  a 
policy  to  its  allies  when  such  a  policy  is  contrarv  to  the 
course  the  administration  is  actually  pursuing. 

As  a  constitutional  democracy,  the  United  States  is 
and  must  be  a  government  of,  by,  and  for  the  people. 
When  President  Nixon  used  the  power  of  his  office  to 
prosecute  the  war  in  Vietnam  against  the  wishes  of  a 
majority  of  the  American  people,  C.ongress  passed  several 
laws  to  force  the  President  to  be  accountable  for  his 
actions  and  to  prevent  future  abuses  of  Presidential 
power. 

The  United  States  must  be  dedicated  to  the  rule  of 
law  and  the  principles  of  responsibility  and  accountabilitv 
if  it  is  to  persevere  as  a  constitutional  democracv  and 
retain  the  credibility  and  respect  necessary  for  its  position 
of  leadership  in  the  free  world.  It  must  give  the  highest 
priority  to  these  principles  and  make  certain  that  thev  are 
scrupulously  observed. 
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32  I  1 1\\  Cl  (  iiniinissiiiii  Rcpm  i.  I  \  - 1  I 
33.  1 1  iw  Cl  ( ;iiiiimi"ioii  Rcpnri.  up.  I  II  .  \ -2 
3P  llnd..  \  -ii. 

35  llnd  .  \  -2. 

31  llnd..  \'3. 

,3/.  1 1  lid, 

.3m.  lliid..  \'-ll, 

3'.l.  llnd. 


A  P  E  N  I)  I  X 


iHK  CONC.RiS^,  IN  ADDIIION  lO  INK  l’()\Vl-.R  lO  DlCI.ARl 
var,  "Shall  ha\e  pouci”  uihIci  ariidi-  I.  sctiion  S  (the 
enuineratert  powei  s) 

— to  la\  and  (()l'e(t  t  axes.  Duties,  linposi  and  h.xcises. 

— to  pa\  the  Debts. 

— pi'ovide  for  the  (onitnon  Delettscx 

— to  iei>nl.ite  tomtneiae  nith  !oieif>ii  nations. 

— to  (It  title  atid  |)ntnsli  I’ii  at  ies  and  Felonies  (otnmitted 
oti  the  liiRh  seas  atid  Offenses  aj^ainst  ilie  l.aw  of 
Xatiotis. 

— to  tri.ttit  Fetters  ol  .\far<|ite  and  Reprisid  and  tnake 
Rules  (otu  ertiini^  (;a|)titres  on  Land  and  'V  iter. 

— to  r.iise  and  support  .Xrniies. 

— to  prot  ide  <ttid  tiiaitilain  a  X.iw. 

— to  tnake  Rtiles  tor  the  ( iovei  iinient  and  Retjtilation  of 
tile  land  and  tutt.il  foKt-s. 

— to  prov  ide  lor  (  allitii'  forth  the  Milittirv  to  exet  nte  the 
Laws  of  the  I  tiioti.  sn|)piess  Insnri et tions  and  repel 
Itivasiotis. 

— to  piov  ide  fot  orsf;itii/iit,ii;.  arming,  and  disc  ipliiiing  the 
Militia,  and  for  goveriiiiig  siuli  Fait  ol  them  as  tnav  he 
eiiiplo'  'd  in  the  Set  v  ice  of  the  I'liiled  .Slates. 

— to  make  all  Laws  wliidi  sliall  he  iietessarv  atid  pro|)er 
foi’  (arrving  into  F.xeditioii  the  foiegoing  powers,  and 
all  other  poweis  vested  hv  this  ( '.onsiituiion  in  the  (iov- 
ernmetil  of  the  Fiiiied  S  ites  or  in  anv  Deparinient  or 
Office  thereof. 

Ihulei  ai  tide  I,  section  9  (the  |>i<)hil)itorv  powers) 

—  No  monev  shall  he  drawn  from  the  1  reasiirv.  hni  in 
( lonsecjiieiK  e  ol  ,\()pi oprialions  made  hv  Law:  and  a 
regular  Siatenieni  and  .Xcaoimi  of  the  Receipts  and 
F.x|)endilni  c’s  ol  all  |)iihlic  Monev  shall  hc'  pnhlished 
fiom  lime  to  time. 
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At  tic  k’  I,  set  tioii  I  stales.  All  leifislalive  Powers 
herein  gi  anted  shall  he  \i-sied  in  a  kongress  ol  the 
L  tiited  Stales,  u  hidi  shall  tonsist  o|  a  Senate  and  House 
of  Representatives." 

In  addition  to  article  H,  sec  tion  1.  ".All  Kxeeutive 
Power  shall  be  vested  itt  a  President  of  the  L'nited  States 
of  .Anietiea,”  the  Piesidetil  has  the  lollowin^  powers  with 
respect  to  national  seeuritv  policv; 

—  I  he  President  shall  In-  ( annniandei  in  (diief  of  the 
.Arms  and  Naw  ol  the  L  iiited  States,  and  of  the  Militia 
when  called  into  the  ac  tual  Service  of  the  l’nited  Slates, 

—  He  takes  <in  oath  to  '. . .  piesei  ve.  |)roiect.  and  defend 
the  Constitution  of  the  I  iiited  Stales, 

— He  shall  have  Power,  hv  and  with  the  .Advice  and  (!c)n- 
seni  of  tile  Senate,  to  make  I  rcsnies,  procided  two- 
thirds  of  the  Senaioi  s  |nesent  cone  in  , 

—  He  shall  nominate,  and  h\  and  with  the  Advice  and 
Consent  ol  the  Sc-naic-  shall  .tppoim  .Amliassaclors.  other 
|mhlic  Minisleis  and  (ionsnis  ...  .mcl  all  oihei  Officers 
of  the  l'nited  Staic-s. 

—  He  shall  receive  .Amhassadors  and  other  Public 
.Minislei  s. 

— He  shall  lake  care  that  the  I.aws  l)c‘  faiihlnlls  executed 
and  shall  ( amimission  all  the  Olliceis  ol  the  l'nited 
Stales. 

1  he  Pic’sideni  also  lias  the  veto  w  hic  h  c  an  be  over- 
ridden  onlv  bv  a  two-thirds  vote  of  both  House  and  Sen¬ 
ate.  a  power  which  in  the  twentieth  ceniurv  has  led  the 
President  to  be  called  the  chief  le^islaioi  as  well  as  the 
(ihief  Kxec  iitive. 


1  HK  CONS  in  L  I  ION  AM)  N  VI  lONAl.  SF.CL  kl  I  V; 
A  BICKMl.NMAl.  \  IFAV 


III  I  /  on  /  3  fiiiiiil  Hdski'rvilli'  ivilli  /•/  /«>/«/  ll’lll•l  •^|lln  I’ll  lii'iids  u'lt/i 
Hi'ltiiiiiii  Si  rijil 

dill'l  l  ml  liii'ftini'il  In  Rliimilii  Slim 
Hunk  l^l•^i|;ll  In  jmii\  Hii'ii  Hninln 
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THK  CONSTITUTION  AND  NATIONAL  SECURITY: 

A  BIC  ENTENNIAL  VIEW 

VV  t'  find ourselves  in  the  iincasv  situation  where  both 
exeeuti\e  and  legislative  leadership  have  eroded  badlv.  In 
ueakened  condition,  the  leaderships  at  both  ends  of 
Pennsylvania  Avenue  need  to  help  each  other  more  than  ever; 
instead,  we  lind  unending  bickering  over  (he  most  crucial 
issues  ol  the  day — control  over  (he  budget,  war  powers,  and 
nuclear  armaments.’' 

— luliiiiiiid  S.  Miiskie 


"1  he  adsersarial  relationship  between  the  Congress  and  the 
President  which  results  from  our  s\stem  oi'  checks  and 
balances  and  the  separation  of  pow  ers  has  pro\  ed  to  be  of  the 
utmost  \alue  in  preventing  the  abuse  of  power  by  either 
branch  of  go\  ernment." 

— l.du  in  limbers 


■'In  general,  the  fashion  is  to  deplore  the  inxolvement  of 
Congress  in  (oreign  policy-making  and  to  see  such  recent 
congressional  initiatives  as  the  War  Powers  Resolution  and 
the  Angola  Resolution  and  the  difficult  struggles  o\er  MX 
and  the  Panama  C  anal  I  realv  and  SALI  II  as  inappropriate 
exercises  ot  congressional  |)ower.” 

— Selson  H',  l‘(dsb\ 

I  he  distribution  of  power  that  the  < onstitutional  Iramers 
appareiitU  intended  has  ii«)t  been  i  hanged  b\  aitiendment.  but 
it  is  difficult  to  recogni/e  in  that  blueprint  the  roles  of  the 
political  branches  as  we  see  them  plaved  toda\.  It  is 
(ra  rt  icu  lai  I  \  dilliciilt  to  see  in  the  <  onstitut  ional  text  the 
powers  ol  tin.'  Presitlent  whii  li,  Marie  I  ruman  once  said,  are 
such  as  would  make  C.enghis  Khan  biush  with  enw,  ' 

— I  (lias  Uenktu 


In  ell('(  t.  V4  hat  the  rcpiililii  an  loim  ol  gorermnent  and  tiu' 
idea  ol  ( onsent  did  was  to  legitimi/e  politii  al  ine(|ualit\ ,  " 

— C>rcg(i)  v  If  /  tel(  ) 
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